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OF THE 



T R A N S L A T O R, 

TO THE FIRST EDITION. 

It EN AL LAWS, fo coiifidierablc a 
part of every fyftetn of legiflation 
and of fo great importance to the 
happinefs, peace and fecurity of eve- 
ry member of fociety, arc ftill fo 
imperfe6i, and are attended with 
(b many unneceflary circumftanc- 
es of cruelty in all nations that 
an attempt to reduce them to the 
flandard of reafon muil be intejX^o 
ing to all mankind. It is not fur- 
prUlng, then^ that this little book 

A a hath 
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hath engaged the attention of all 
ranks of people in every part of 
Europe. It is now abput ^ighte^n 
months' nnie the firft 'publication ; 
in which time it hath pafTed no lefs 
than fix editions in the original lan- 
guage ; the third of which was 
printed within fix montns after its 
firli appearance., It hathbeentranf- 
l^ted into French ; that ^ranflatio^ 
hath alfo beenfeveral tiqiqsfe-print-r 
ed^ and perha^ps no bopk|\on 4ny. 
. fubje^j was .ever received wi<;h;raQri3 
aviditj^ more, generally J read^.o^; 
mor^ univerfally. appl^^i^ded. , t f 
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The authpr is the M^rgufs''BjE.Q'-^ 
QhKiAoi Milan, Upon cjonfideri^g 
the nature of the .relig^di^;,and' gof- 
vernraent under which he lives; th4 

reafops for concealing hi^'jiamear?? 

obvious. I'he whole was read, at • 

• ■■ " . " ' ' 

different 
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different tipdes, in a fociety of learn- 
ed men in that city, and was pub- 
•liflied at their defire. As to the tranf- 
latibn, I hate preferved the order of 
the original, except in a paragraph 
or two, which I have taken the li- 
berty to reftore to the chapters to 
which thejr evidently belong, and 
from which they mnft have been 
accidentally detached. The French 
tranflator hath gone much farther; 
he hath nc>t only tr^nlpofed every 
chapter, but every paragraph in the 
whole book. But in this I con- 
ceive, he hath afTumed a right 
which belongs not to any tranflator, 
and which cannot be juftified. His 
difpolition may appear more lyftem- 
atical, but cei-tainly the author hath 
as undoubted a right to the arrange- 
ment of his own ideas, as to the 
ideas themfelves ; and therefore to 

deftroy 
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deilroy that arrangement, is to per- 
vert his meaning, if he had any 
meaning in his plan, the contrary 
to which can hardly be fnppofed. 

With regard to the commentary, 
attributed to Monf. de Voltaire, 
my only authority for fuppofing it 
his, is the voice of the public, 
which indeed js the only authority 
we have for moft of his works. 
Let thofe who are acquainted with 
the peculiarity of his manner judge 
for themfelves. 

Th E fa(Sb above men tioned would 
preclude all apology for tbis trans- 
lation, if any apology were nectf- 
fary for tranflating into our lan- 
guage, a work which from the na- 
ture of the fubje<Sl muft be intereft- 
ing to every nation ; but muft be 

particularly 
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paitic&krif tctep%s^\t t^ the £iig« 
lilh from the etoqueat astd, fbitibt& 
manner in whkh the author t>lea^ 
the etule of liberty, beoevc^ei^e 
amd humanity. It may ht^wever 
be (>bje£led, that cteatife of thk* 
kind ii9 uielefsin ISngtand, whei^@ 
from the excellence of otsr laws 
and government, no iexamples of 
crtiefey or compaflion ar^ to be? 
found. But it muft al^be allowed 
that much is ftill wanting to per- 
fe£t our fyftem of legiflation : the 
confinement of debtors, the filth 
and horror of our prifons, the cru- 
elty of jailors and the extortion of 
the petty officers of juflice, to all 
which may be added the melan- 
choly refle6lio% that the number 
of criminals put to death in Eng- 
hnd is much greater than in any 
Other part of Europe, are confi^er- 

ations 
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atioijf which' will- foiKcieafly 'aniwcr 
fyery:objie<^ion. Thefear^ my only 
r^foh§ lor ^njdegYpuring ^to <lifFufe 
^he fcuowlege qf the ufeful truths 
CQU trained in t&is:Jittle €iflay; and I 
fay,rwith my aiithpr, that: if I can 
beinftruDE^ntailinxilefcuing a fingle' 
yi^ikn from th&jbaQiis of ;tyrapny or 
Ignorance) /his, t'fanfpofts. will fuffi- 
ci^ntly confo^f; me for the ^jontetnpt. 
of .-4ij piaiifc^ad. > . i . / 
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INTRODUCTION. 



In evefy Human fociety, there is an effort 
continually tending to confer on one payt the 
height of power and happinefs, and to reduce the 
x>ther to the ejctreme of weaknefs, and mifery. 
The intent of good laws is to oppofe this effort, 
and to diffufe their influence, univerfally, and 
equally. But men generally abandon the care o£ 
their mod important concerns to the uncertain 
prudence, and difcretion of thofe, whofe intereft 
it is to rejed the beft, and wifeft inftitutions; 
and it is not till they have been led into a tjiou- 
fand miftakfes in matters, the moft eflential to 
their lives and liberties, and are weary of fufFering, 
that thcy\<:an be induced to apply a remedy to 
the evils, with which they are oppreffed. It is 
then they begin to conceive, and acknowledge 
the moft palpable truths, which, from their very 
fiipplicity, commbnly efcape vulgar minds, in- 
capable of analyfing objefts, accuftomed to re- 

B ceivc 
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. ceive impreflibns without diftindtion, and to be 
' de^grmined rather by the opinions of others, than 
by the refult of their own examination. 



If we look into Hiftory we (hall find, that laws, 
which are, or ought to be, conventions between 
men in ^ ftate of freedom, have been, for the moft 
part, the work of the |)aflions of a few, or the 
confequences of a fortuitous, or temporary ne- 
ceflity ; not didlated by a cool examiner of hu- 
mkn nature, who knew how to colledl in one 
point, the adions of a multitude, and had this 
only end in view, the greateji bappinefs of the 
greateft number. Happy are thofe few nations, 
who have not waited, till the flow fucceffion of 
human viciflitudes, (hould, from the extremity 
evil, produce a tranfition to good ; but, by 
jrudent laws, have facilitated the progrefs from 
(ine to the other ! And how great are tbe obliga- 
tions due from mankind to that philofopher, who 
, from the obfcurity of his clofet, had the courage 

♦ to fcatter among the multitude, the feeds of ufe- 

ful truths, fo long unfruitful ! 



The artof printing has diffufed the knowledge 
of thofe philosophical truths, by which the relati- 
ons between fovereigns and fheir fubjeds, and 
between nations, are difcoyered. By this know- 
ledge. 
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ledgC) commerce is animate^/ and there has 
fprung up a fpirit of em«lat?bn, and indufti^, 
worthy of rational beings, Thefe are the pro* 
duce of this enlightened age ; biH: the cruelty of 
puriifliments, and the kregularrty of proceedings 
in criminal cafes^fo principal a patt of rihe Itgif- 
lation, and fottiuch negledcd thr6ugh<!)tft. Eu- 
rope has hardly ever been called in queftion. 
Errors' accumulated through many centuries, 
have never yet been expofed by afcending to ge- 
neral principles j nor has the force of acknow- 
ledged ti uths been ever oppofcd to the unbounded 
Hcentioufnefsof ill-direded power, which has con- 
tinually produced fo many authorized examples 
of the moft unfeeling barbarity. Surely, the 
groans of the weak, facrificed to the cruel igno- 
rance and indolence of the powerful ; the batba- 
rpus torments lavilhed, and multiplied with ufe- 
leCs feverity, for crimes either not proved, or ia 
their nature iippoflible ; the filth, and horrors of 
a prifdii, increafed by the moltcruel tormentor 
of the miferable, uncertainty, ought to have 
roufed the attention of thofe, whofe bufinefs it 
is to direft the opinions of mankind. 



The immortal Monlefguieu^hsLS but flightly 

touched on this fubjedt. 'Truth, which is eter- 

adlly the fame, has obliged me to follow the fteps 

of that great man j but the ftudious part of man- 

, ■ ^ B 2 kind 
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k^ for whom I write, will eafily diftinguifh tht 
f\^erfl:ru£ture from 'tfa& foundation. I (hall be 



lifp 



happy, if, with him, I can obtain the fecret 
{||ianks of the obfcure, and peaceful difciples of 
.>!Fea(bn, and philofbphy, and excite that tender 
emotion, in whidh fenfible minds fympathize 
with him, who pleads the caufe of humanity. 
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rA WS arc the conditions, under which 
men, naturally independent, united themfelves 
in fociety. Weary of living in a continual 
ftate of war, and of enjoying a liberty, which 
became of little value, from the uncertain- 
ty of its duration, they facrificed one part 
of it, to enjoy the reft in peace and fecurity. 
The fum of all thefe portions of the liberty 
of each individual conftituted the fovereign- 
ty of a nation 5 and was depofited in the hands 

of 
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o£ the foyereign, as the lawful adminiflrator 
At it was not fufBcient only to cftablilh this 
depofite i it was alfo neceflary to defend it 
from the ufurpation of each individual, who will 
always endeavour to take away from the mafs^ 
not only his own portion, but to encroach on that 
of others. Some motives, therefore, that ftr ike 
the fenfes, were neceffary,' to prevent the def- 
poiifm of each individual from plunging fociety 
into its former chaos. Such motives are the pu- 
nirtimentseftablif^ed againft the infradlors of the 
laws. I fay, that motives of this kind are necef- 
fary; becaufe experience fhews, that the mul- 
titude adopt n-o eftabliflied principle of conduct ^^ 
and becaufe fociety is prevented frooi approach- 
ing to that diflblution (to which, aa well as all 
other parts of the phyfica), and moral world, it 
naturally tends) only by motives, that are the 
immediate objefts of fenfe, and which being qpn- 
tinually prefented to the mind, are fufficient ta 
counterbalance the effects of the paflioos of the 
individual, which oppofe the general good. Nein 
ther the power of eloquence, nor the fubjixnefl; 
truths, are fufficient to^reftrain for any lerigth 
of time, thofe paffibns, which are excited by thcj 
lively impreffion of prefent objects. 



C HA R 



V 



CRIMES AND PUNISHMENTS. 



C H A P. II. 



Of the Right tq punijb. 



I — 



Every puniftiment, which does not arife from 
'abfolute neceffity, fays the grt^t Montefquieu^ is 
tyranical. A propofitipn which may be made 
more general, thus: Every aft of authority of 
one man over another, for which there is not an 
abfolute necefljty is tyrannical. It is upon this 
then, that the fovereign's right to punifh crimes 
is founded ; that is", upon the neceffity of defend- 
ing the public liberty, entrufted to his care, from 
the ufurpation of individuals ; and punifhments 
arejuft in proportion, as the liberty, preferved 
by the fovereign, is facred and valuable. 

Let. us confalt the human heart, and there we 
(hall find the foundation of the fovereign's right 
to punilh ; for no advantage \n moral policy x:an 
be lading which is not founded on. the indelible 
fentiments of the heart of nian. WTiatever lav/ 
deviates from this principle will always meet with 
a. rcfiftance, which will dellroyit in the end ; for 
the fmalleft force, continually applied, will over- 
come the mod violent motion commu^iicated to 
bodies. 
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No man ever gave up his liberty, merely for 
the good of the public. Such a chimera exifty 
only in romances. Every individual wifties, if 
poffible to be exempt from the compafts, that 
bind the reft of mankind. 

The multipliGation of mankind, though flow^ 
being two great for the means, which the earth, 
in its natural ftate, offered to fatisfy neceflities, 
which every day became tnore numerous, oblig- 
ed men to feparate again, and form new focie- 
ties. Theffe naturally oppofed the firft, and a 
ftate of war >yas transferred froni individuals to 
nations. 

Thus it was neceffity, that forced men to give; 
up a part of their liberty; it is certain then, that 
every individual would chufe to put into the pub- 
lie ftock the fmalleft portion poffible ; as much 
only as was fufficjent to engage others to defend 
it. The aggregate of thefe, the fmalleft portions 
poffible, forms the right of punifhing : all that 
^extends beyond this is abufe, not juftice. 

Observe, ihdt by jujlice I undcrftand nqthing 
rnpre than that biSid, which is neceffary to keep 
the in^reft of individuals united j without which, 
men would return to their original ftate of bar- 
J3arity. All punifhments, which exceed the ne- 

ceft 
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fity of preferving this bond, are in their nature 
xiDJuft. We (hould be cautious how we affociate 
with the word jii/iice^ an idea of any thing real, 
fuch as'a phyfical power, or a being that adually 
cxifts. I do not, by any means, fpeak,of the 
juftice of God, which is of another kind, and 
refers immediately to rewards and punilhments 
pa lifetocpme. 



CHAP. III. 



Cofifequences of the foregoing Principles. 

The laws only qan determine the punifliment 
of crimes ; and the authority of making penal 
laws can only refide, with the legiflator, whore- 
prefents the whole fociety, uilited by the focial 
compaft. No magiftrate then (as he is one oF 
the fociety) can with juftice, inflift on any o^her 
member of the fame fociety, puniftiment, that 
is not ordained by the laws. But as a punifli- 
ment increafed beyond the degree fixed by the 
law, is the juft punifliment, with the addition of 
another ^ it follows, that no magiftrate even 
vinder a pretence of zeal, or the public good, 
* Ihould increafe the punifliment already determin- 
fd by the lavvs. 

If 
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If every individual be bound to fociety, (bcie* 
ty is cqiially bound to him, by a contra<ft, which 
from its nature equally binds both parties. 
This obligation, which dcfcends from the throne 
to the cottage, and equally binds the bigheft 
and lowed of mankind,, fignifies nothing more, 
than that it is the intereft of all, that conventions, 
which are ufeful to the greateft number, (hould 
be punctually obferved. The violation of this 
compact by any individual is an introduAion to 
anarchy. 

The fovereign, who reprefents the fociety it- 
felf can only* make general laws, to bind the 
members; but it belopgs not to hitn to judge 
whether any individual has violated the fecial 
compa6t, or incurred the punifhment in confe- . 
quence. For in this cafe, there are two parties, 
one reprefented by the fovereign, who infifls up- 
on the -violation of the contraft, and the other is 
the perfon accufed, who denies it. It is neccflary 
then that there ftiould be a third perfon to decide 
this conteft ; that is to fay, a judge, or magi- 
ftrate, from whofe determination there fhould be 
no appeal ; and this determination (hould confift 
of a fimple affirmation, or negation of fad. 

If it can only be proved, that the feverity of 
punifhments, though not immedidtely cxymxaty 

xo 
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to the public good, or to the end for which they 
were intended, vii. to prevent crimes, be ufe- 
Icfs; then fuch feverity would be contrary to 
tbofe beneficent virtues, which are the confe- 
quence of eaihghtened reafon, .which inftrudls 
the fovereign to wifh rather to 'govern men in a 
(late of freedom and happinefs, than of flavery. 
It v.ould alfo be contrary tojuftice, and the fo- 
cial compadt. 



C H A P. IV, 

p * 

I 

Of the Interpretation of' Laws, 

Judges, in criminal caf^s, have no right to 
interpret the penal laws, becaufe they are not 
legiflators. They have not received the laws 
from our anceftors as a domeftic tradition, or as 
the will of a teftator, which his heirs and. exe- 
cutors, are to obey ; but they receive them from 
a fociety actually exifting, or from the fovereign, 
its xeprefentative. Even the authority of the 
laws is not founded, on any pretended obligation, 
or ancient convention ; which muft be null, as it 
cannot bind tliofe who did not exift at the time 
of its inftitution ; and unjnft, aS it wr;u!d reduce 
men, in the ages following, to a herd of brutes, 
without any power of j udging, or adting. The 
' laws receive their force, and authority from an 
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oath of fidelity, either tacit or expreffed, which 
living fubjefts have fworn to their fovereign, in- 
order to reftrain the inteftine fermentation of the 

9 

private interefts of individuals. From hence 
fprings their trae and natural authority. Who 
then is their lawful interpreter ? The fovereign, 
that i^ the reprefentative of fociety, and not the 
jadge, whofe office is only to examine, if a man 
have, or have not committed an aftion contrary 
to the laws. 

> In every criminal caufe the judge (hould rea- 
fon fyllogiftically. The major (hould be the gcr 
neral law ; the minor^, the conformity of the ac- 
tion, or its oppofition to the laws ; the conflujtony 
liberty, or punifhment. If the judge be obliged 
by the imperfedtion of the laws, or chufes, to 
make any other, or more fyllogifms than this, it 
will be an introdudlion to uncejrtainty. 

There is nothjpg more dangerous than the 
common axiom : the Jpirit of the laws is to be 
confidered. To adopt it is to give way to the tor- 
rent of opinions. This may feem a paradox to 
vulgar minds, which are more ftrongly afFefted 
by the fmallefi diforder before their eyes, than by 
the moll pernicious, though remote, confeqiien- 
cts produced by one falfe principle adopted by 
a nation. 
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Our knowledge is in proportion to the num- 
ber of oiir ideas. The more complex thefe are, 
the greater is the variety of pofitions, in which 
they may be confidered. Every man hath his 
own particular point of view, and at different 
times, fees the fame objefts in very different 
lights. The fpirit of the laws will then be the 
refult of the good, or bad logic of the judge; 
and this will depend on his good or bad digefti- 
on ; on the violence of his paffions. ; on the rank, 
and condition of the accufed, or in his connec- 
tions with the judge; and on all thofe little cir- 
cumftances, which change the appeairance of ob- 
jedts in the fludtuating mind of man. Hence 
we fee the fate of a delinquent changed many 
times in pafling through the different courts of 
judicature, and his life and liberty, vidims to 
the falfe ideas^ or HI humour of the judg^ ; who 
miftakes the v^gue refult of his own confufed 
reafoning, forthejuft interpretation of the laws. 
We fee the fame crimes ^uni(hed in a different 
manner at different times in the fame tribunals ; 
the confequence of not having confulted the con- 
ftant, and invariable voice of the laws, but the 
erring inftability of arbitrary interpretation. 

The diforders, that may arife from a rigorous 
obfervance of the letter of penal laws, are not 
to be compared with, thofe produced by the inter- 
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pretation of them. The fir ft are temporary in- 
conveniences which will oblige die •kgiflator to 
corred the letter of the law> the want of prccife- 
nefs, and uncertainty of which has occafioned 
thefe diforders -, and this will put a ftop to the fa- 
tal liberty of explaining ; the fource of arbitrary 
and venal declamatiprs. When the code of laws 
is once fixed, it fhould be obferved in the literal 
fenfe, and nothing more is left to the judge, than 
to determine, wjiether an aftion be, or be not 
conformable to the written law. When the rule 
of right which onghc to dired: the adions of the 
philofopher, as well as the ignorant, is a matter 
of controverly, not of fad, the people are flaves 
to die magiftrates. The defpotifm of this mul- 
titude of tyrants is more infupportable, the lefs 
the dijlance is between the oppreflbr and the op- 
prefled ; more fatal than that of one, for the ty- 
ranny of many is not to be ftiaken off, but by- 
having recourfe to that of one alone. ^ It is more 
cruel, as it meets with more oppofition, and the 
cruelty of a tyrant is not in proportion to his 
ilrength, but to the obftacles that oppofc him. 

Trese are the means, by which fecurity of 
perfon and property is beft obtained 5^ which is 
juft, .as it is the purpofe of uniting in fociety ; 
and it is ufeful, as each perfon may calculate ex- . 
adly the inconveniences attending every crime. 
By thefe means, fubjcds will acquire a fpirit of 

independency 
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independency and liberty ^ however k fnay ap- 
pear to thofe, who dare to call the weaknefs of 
iubmitting blindly to their capricious and inter- 
efted opinions, by the facred name of virtue. 

These principles will difpleafe thofe, who 
have mad^ it a rule with themfelves, tatranfmit 
to their inferiors the tyranny they fuiFer from 
their fuperiors. I ftioyld haji<. every thing to 
fear if tyrants were to read ^|r book j but ty- 
rants never read. 



C H A P. V. 

Of the Objcurity of Laws. 

• 

If the power of interpreting laws be an evil, 
obfcurity in them muft be another^ as the former 
is the confequence of the latter. This evil will 
be ftiU greater, if the laws be written in a lan^ 
guage unknown to the people; who, being igno- 
rant of the confequences of their own adtions, 
-become neceflarily dependent on a few,' who are 
interpreters of the laws, which inftead of being 
public, and general, are thus-rendered private, 
and particvilar. What muft we think of man- 
kind, when we refledl:, that fucb is the cftablifti- 
ed cuftom of the greateft part of our polilhed, 
and enlightened Europe; Crimes will be lefs fre- 
quent, 
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qiient, In proportion as the code of Jaws is mofd ^ 
uniyerfally read, and underftood ; for there is nd 
doubt, but that the eloquence of the paffions h 
greatly aflifted by the ignorance, and uncertainty 
of punilhments. 

Hence it follows, that without written laws^ 
tio fociety will ever acquire a fixed form of go- 
vernment^ in 'whiitfi the power is veiled in the 
whole, and not 'i£ any part of the fociety ; and 
in which, the laws are not to be altered, but by 
the will of the whole, nor corrupted by the force 
of private intercft. , Experience and reafon (hew 
us that the probability of human traditions di- 
minifhes in proportion as they are diftant from 
their fources. How then can laws refill the ine- 
vitable force of time, if there be not a lading 
monument of thefocial compaft? 

HwcE, we fee the ufe of printing, which 
done makes the public, and not a few individu- 
als, the guardians and defenders of the laws. It 
is this art, which by difFufirig literature, has 
gradually diffipated the glqomy fpirit of cabal 
and intrigue. To this att it is owing, that the 
atrocious crimes of our anceftors, who were al-' 
ternat^ly flaves, and tytants, are become lefs fre-; 
quent. Thofe who are acquainted with the hif- 
tory of the two or three lafl centuries, may ob-^ 
ferve, how from the lap of luxury and efFcmina^ 
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cy, have fprurig' the moft tender virtues, huma- 
oity-j benevolence, and toleration of humatl er- 
rors. They may contemplate the tSeSts of 
what was fo improperly called, ancient fimpii* 
City, and good faith; humanity groaning under 
implacable fuperftition .; the avarice and ambiti- 
on of a few, flaihing with human bldod, the 
thrones and palaces of kings ; fecret treafons, and 
public maffacres j every noble a tyrant over the 
people ; and the minifters of the gofpel of Chriil^ 
bathing their hands in blood, in the name of the 
God of all mercy* We^ may talk as we pleafe 
of the corruption and degeneracy of the prefeut. 
age, but happily we fee no fuch horrid examines 
of cruelty and oppreffion* 



C H A P. VL 

Of the Proportion between Crimes and Punijb* 

ments. 



It is not only the common intereft of rrian- 
kind that crimes (hould not be committed, but 
that crimes of every kind (hould be Icfs frequent 
in proportion to the evil they produce to fociety. 
Therefore the means rtiade ufe of by the legifla- 
ture to prevent crimes, (hould be more powerful 
in proportion as they are deftrudlive of the pub- 
lic fafety and happinefs, and as the inducements 

C to 
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to commit them are ftronger. Therefore there 
ought to be a fixed proportion between critnes 
and punifbments. 

It is impoffible to prevent entirely all the dif- 
orders which the paffions of mankind caufe in fo- 
-ciety. Tbefe diforders incrcafe in, proportion to 
the number (rf people, and the oppofition of pri- 
vate tnterefts. If we confult hiftory we fliail 
find them increafing, in every ftate, with the ex^ 
tent of dominion. In political arithrtietic, it is 
neceflary to fubftitute a calculation of probabili- 
ties, to mathematical exaiftnefs. That &rce^ 
which continually impels us to our own private 
intereft, like gravity, suQb inceffantly, unlefa it 
meets with an obftacle to oppofe it. The effedls 
of this force are the confufed fcries of human ac- 
tions: Puniftiments, which I would call political 
obftacies, prevent the fatal effects of private in- 
tereft, without deftroying the impelling caufe, 
which is th^t fenfibility infeparable from man. 
The legiflator ads, in this cafe, like a fkilful ar- 
chitedt, who endeavours to counteract the force 
of gravity by combining the circumftances which 
may contribute to the flrengtb of his edifice. 

The neceffuy of uniting in fociety being grant- 
ed, together with the conventions, which the op- 
polite interefts of individuals miift neceflarily re- 
quire, a fcale of crirpes may be formed, of which 
the firft degree fliould confift of thofe, which im- 
mediately 
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nsediately tend to the dif^biution of fociety, and 
the lail,%f the ftnalleft pQ^'^le injuflice done to 
a private member of that fociety. iBetween t;hefe 
extremes will be conlprehended, all anions con- 
tnary to the public gqod^ which are oalkd ,crsmi- 
Dal, and which deiceiid by inienfible degrees, de-^ 
creating from the higheft to the lovveft. If tna- 
thematical calculation could be applied to the 
obfcure and infinite combii^ations of human adi- 
ons, there rnigbt be a correfpondent fcale of 
punifhments, defcendingfrqm the greatefl to the 
le^ft : but it will he fui^cient th«t the wife kgit- 
l^oripark the p^iiKii pal diyifions, without dif- 
turbing the order, left to crin^g of the firfi de- 
gree, be lafTigaed punilhnients of the laji. If ' 
there were an exa(^^nd •univerfal fcale of crimes 
and punifhments, we fhpuld there have a com«- 
tnon meafure of the degree of liberty and 
flavery, hununity and crfiejity of cjifferent na- 
tions. 

Any action, which is not comprehended in the 
above-mentioned fcale, wijl not be called a crime 
or puniQied 2sfuch,,exceptj)y thole who have an 
ititereft inthe denomination. The uncertainty 
of the extreme points of this fcale, hath pror 
duced a fyftemof morality which con tradids the 
laws ; a multitude of laws that contradi(5t each 
other ; and many which expofe the beft men to 
the fevereft punilhments, rendering tTie ideas of 
vice and viriue vague and fludt.uating, and even 
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their exiftencc doubtful. Hence that fatal le- 
thargy of political bodies^ which terminates in 
their deftrudion. 

Whoever reads with a philofophic eye, tht 
hiftory of ^nations and their laws, will generally 
find that the ideas of virtue and vice, of a *good 
or a bad citizen, change with the revolution of 
ages; not in proportion ^to the alteration of cir- 
cumftances, and confequently conformable to the 
common good ; but in proportion to the paflionjt 
and errors by which the different law-givers were 
fucceflively influenced. He will frequently ob- 
ferve that the paffions ^nd vices of one age, arc 
the foundation of the morality of the foll6wing ; 
that violent paffion, the offspring pf fanaticifm, 
and enthufiafm, being weakened by time, which 
reduces all the phenomena of the natural and mo- 
ral world to an equality, become by degrees 
the prudence of the age, and an ufeful inftrument 
in the hands of the powerful, or artful politician. 
Hence the uncertainty of our notidns of honour 
and virtue; an uncertainty which wi'l ever re- 
main, becaufe they change with the revolutions 
of time, and names furvive the things they origi- 
nally fignified ; they change with the boundaries 
of ftates, which, are often the fame both in phy- 
lical and moral geography. 

Pleasure and pain are the only fprings of 
adlion in beings endowed with fenfibility. Even 

. amongft 
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amongft the motives which incite men to a6ls of^ 
religion, the invifible legiflator has ordained re- 
wards and punifliments. From a partial diftri- 
bution of thefc, will arifc that contradiction, fo * 
little obferved, becaufe fo conAmon ; I mean^ 
that of puniftiing by the laws, the crimes which 
the laws have occafioned. If an equal punilh- 
ment be orda\ned for two crimes, that injure (6- 
ciety in different degrees, there is nothing to de- 
ter men from committing the greater, as often as 
it is attended with greater advantage. 



C H A P. VII. 

OfeftitjMing the Degree of Crimes. 

The foregoing reflections authorife me to af- 
(ert that crimes are only to be meafured by the 
injury done to fociety. 

They err, therefore, who imagine that a 
crime is greater, or lefs according to the inten- 
tion of the perfon by whom it is committed ; for 
this will depend on the adtual impreffion of ob- 
jedts on the fenfes, and on the previous difpofition 
of the mind ; both which will vary in different 
perfons, and even in the fame perfon at different 
times, according to the fucceffion of ideas, paf- 
fions and circumftances. . Upon that fyftem, it 
would be necefTary to form, not only a particular 
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.^ code for every individual, but a new penal law 
for every crime. Men^ often with the beft inten- 
tion do the greateft injury lo fociety^ and with 
the worft, do it the haoft feflential fervices. 

Others have eftimated crimes rather by the 
dignity of the perfon offended, than by their con- 
fequences to fbciety. If this were the true (land* 
ard, the fnnalleft irreverence to the divine Being 
ought to, be punilhed with infinitely more feve- 
rity, than the affaflination of a monarch. 

In (bort, others have imagined, that the great- 
nefs of the fin fhould aggravate the crime. But 
the fallacy of this opinion will , appear on the 
flighteft confideratibn of the relations between 
man and man, and between God and man. The 
relations between m^n ind man, are relations' of 
equality. Neceffity afone hath produced, from 
the oppofition of private paflions and interefts, 
the idea of public utility, which is the foundation 
of human juftice. The other are relations of de- 
pendence between an imperfedt creature and his 
creator, the moft perfect of beings, who has re- 
ferved to himfdf the fole right of being both law- 
giver, and judge ; for he alone can, without in- 
juftice, be, at the fame time, both one and the 
other. If he hath decreed eternal puniftiments 
for thofe who difobey his will, fhall an infedt dare 
to puthimfelfin the place of divine juftice, or 
pretend to punifli for the Almighty, who is him- 

felf 



m 



CRIMES AND PUNISHMENTS. 23 

fcif att-faffici^nt ; who cannot receive impreffions 
of pleafurc, or pain, and who alone, of all other 
beings, a£ls without being afted upon ?. The de- 
gree of fin depends on the malignity of the heart, 
wliieh is impenetrable to finite beings. How 
then can the degree of fin ferve as a ftandard to 
determine the degree of crimes ? If that were ad- 
mitted, men may punifti when God pardons, and 
pardon when God condemns ; and thus ad in 
oppofition to the fupreme Being, 



CHAP.. viir. 

I 

Of the Divijiqn of Crimes. 

We have proved then, that crimes are to be 
cftimated by the injury done to fociety. This is 
one of thofe palpable truths, which, though evi- 
dent to the meaneft capacity, yet, by a combi- 
nation of circumftances, arc only known to a few 
thinking men in every nati<>n^ and in every age. 
But opinions, worthy onty of the defpotifm of 
Afia, and paifions, armed with power and autho- 
rity, have, generally by infenfibleand fotiietimes 
by violent impreffions on the timid credulity of 
men, effaced tliofe fimple ideas, which perhaps 
conftituted the firft philofophy of infant fociety. 
Happily the philofophy of the prefent enlightened 
age feems again to conduft us to the fame princi- 
ples, and with that degree of certainty, which is 
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obtaified by a rational examination, and repeated 
experience. 

A SCRUPULOUS adherence to order would re- 
quire that we fhould now examine, and diftin-' 
guilh, the different fpecies of crimes, and the 
modes of punilhment ; but they are fo variable 
in their nature, from the different circunnftances 
of ages and countries, that the detail would be 
tirefome, and cndlefe. It will be fufficient for 
my purpofe, to point out the moft general prin- 
ciples, and the moft con^mon and dangerous er- 
rors, in order to undeceive, as well thofe, who, 
from a miftaken zeal for liberty, would introduce 
anarchy and confufion, as thofe, who pretend to 
, reduce fociety in general to the regularity of ^ 
convents 

Some crimes are immediately deftruftive of 

fociety, or its reprefentative j others attack the 

private fecurity of the life, property or honour 

of individuals; and a third clafs confifts of fuch 

' aftions as are contrary to the laws which relate 

^ to the general good of the Qomm unity, 

The firft, which arc of the higheft degree, aa 
they are moft deftruftire to fociety, are called 
crimes ofLeze-Majefty* Tyranny, and ignorance, 
which have- confounded the cleareft. terms and 
ideas, have given this appellation to crimes of a 

different 
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diflferent nature, and confequently have efta- 
bliflied the fame puninimcnt for each • and on 
this occafion, «as on a thoufand others, men have 
been facrificed, vidims to a word. Evej^ crime •. 
€\5eh of the moft private nature, injures foc'iety ; 
but every crime does not threaten its immediate 
deftrudion. Moral, as well as phyfical aftions, 
have their fphere of a6l;ivity differently circum- 
fcribed, like all the movements of nature,, by 
time and fpace • it is therefore a fophiftical inter- 
pretation, the common philofophy of flaves, that 
would confound the limits of things, ellablifhed 
by eternal truth. 

To thefe fucceed crimes which are deftrudivc 
of the fecurity of individuals. This fecurity be- 
ing the principal end of all fociety, and to whi^h 
every citizen hath an undoubted right, it becomes 
indifpenfably neceflary, that to thefe crimes the. 
greateft of punilhments fhould be aflignei 

Th;e opinion, that every member of fociety 
has ajright to do any thing that is not contrary 
to thd laws, without fearing any other incopve- 
niencee than thofe whiqh are the natural confe- 
quenoes of the adion rtfelf, is a political dogma, 
which ftiould be defended by the laws, inculcated 
by the magiftrates,*and believed by the people ^ 
a (acred dogma, without which there can be no 
lawful fociety; ajuft recompence for oqr facri-^ 
fice of that univerfal liberty of adtion, common 

to 
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to all fenfible beings, and only limited by pur na^ 
mral powers. By this jH-inciple, our minds be- 
come free, adive and vigorous ^ by this alone 
we arc kofpired with that virtue which knows no 
fear, fo different frora that pliant prudence, wor- 
thy of thofe only who can bear a precarious ex- 
iftence. 

•4 

Attempts, therefore, againft the life, and 
liberty of a citizen, are crimes of the higheft na- 
ture. Under this head we comprehend not only 
afiaflinations, and robberies committed by the 
populace, but by grandees, and m^ifiratesi 
whrfe example afts with more force, and at a 
greater diftance, deftroying the ideas of juftice 
and duty among the fubjeds, and fubftituting 
that of the right of the ftrongeft, eqiually dan- 
gerous to thofe who exercife it, and to thofe who 
fuffer. 



CHAP. IX. 

Of Honour. 

« 
There is a remarkable difference between the 

civil laws, thofe jealous guardians of life 2^ pva- 
perty, and the laws pf, what is called, *homur^ 
which particularly refpefts the ojpinion of others. 
Honour is a term, which h^s been the foundati- 
on of many long and brilliant reafonings, with- 
out 
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out arviTCxing to it any precife, or fixed idea. 
Haw miferable is the 'condition of the human 
mind, to i^hich the moft diftant, and leaft eflen- 
tial matters, the revolutions of the heavenly bo- 
dies, are more dift'tnftly known, than the moft 
interefting truths of morality, which are always 
confufed and fluduatingj^ as they happen to be 
driven by the gales of pfeibn, or received and 

^ tr^nfmitted by ignorance] Rut this will ceafe to 
appear ftrange, if it be confider^d, that as ob- 
jedls, when too near the eye, appear confufed, 
fo <he too great vicinity of the ideas of morality, 
is the reafon why the fimple ideas, of which 
they are cornpofed, are eafily confounded j but 

, ivhich miift be fcparated, before we can invefti- 
gate the phenomena of humati fenfibility ; and 
the intelligent obferver of human nature will 
ceafe to be furprifed, that fo many ties, and fuch 
an apparatus of morality, are neceflary to the fe- 
curity and happincfs of mankind. 

HoKoun, then is one of thofe complex ideas, 
which are an aggregate not only of fimple ones, 
but of others fo complicated, that in their vari- 
ous modes of affecting the human mind, they 
fgrnetimes admit, arid fome times exclude part of 
the elements of which they are compofed; re- 
taining only fome few of the moft common, as 
many algebraic quantities admit one common di- 
vifor. To find this common divifor of the diffe- 
rent ideas attachjed to the word honour, it will be 

neceflary 
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ticcdflary to go back to the original formation of 
fociety. 

The firft laws, -and the firft magiftratcs, ow* 
cd theifr exiftence to the neccffity of preventing 
thediforders, which the natural defpotifm of in- 
dividuals would unavoidably produce. This was 
the objeft of the eftablilhmcnt of fociety, and 
was either in reality or in appearance, the prin- 
cipal dcfign ,of all codes of laws, even the moft 
pernicious. But the more intimate connections 
of men, and the progrefs of their knowledge, 
gave rife to an infinite number of neceifities, and 
mutual afts of friendfliip, between the members : 
of fociety. Thefe neceflitics were not forefeefcSt**, 
by the laws, and could not be fatisfied by the ac- 
tual power of each individual. At this epocha 
began to be eftablifhed the defpotifm of opinion, 
as being the only means of obtaining thofe bene- 
fits which the law could not procure, and of re* 
' moving thofe evils againft which tlie laws were 
no fecurity. It is opinion, that tormentor of the 
wife and the ignorant, that has exalted the ap- 
pearance of virtue above virtue itfelf. Hence 
the efteem of men becomes not only uftful, but 
neceffary, to every one, to prevent his finking 
below the common level. The ambitious man 
grafps at it, as being neceilary to his defigns ; 
the vain man fues for it^ as a teftimony of his 
merit i the honed man demands it, >as his due; ; 
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and mod: men confider it is neceiTary to their ex-* 
iftciice. 

Honour, being produced after the fomntation 
of fociety, could not be a part of the common 
depofite, and therefore, whilft we adt under its 
influence, we return, for that inftant to a ftatc 
of nature, and withdraw ourfelves from the laws, 
which in this cafe are infufficient for our pro^ 
tedlion. 

Hence it follows, that in extreme political li- 
berty, and in abfolute defpotifm, all ideas of lio- 
nour difappear, or are confounded with othens« 
In the firfl cafe^ reputation beccwnes ufelefa from 
the defpotifm of the laws ; and in the fecond, the 
defpotifm of one man,annulling all civil exiftence;^ 
reduces the refl: to a precarious, and temporary 
perfonality. Honour then, is one'of the funda- 
mental principles of thofe monarchies, which are 
a limited defpotifm, and in thefe, like revdu- 
tions in defpotic dates, it is a momentary return 
to a ftate of nature^ and original equality. 



CHAP. 
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.CHAP. '• X,> 

Of Duelling. 

From the necefliiy of ibe efttem qf others, 
have arifeti lingle combats, and they haye beea 
cftabjiihed by the au^rcHy qt the laws. They 
are thought to have be^i unknown to the an tients % 
perhaps becaufe they did not aflemble in their 
temples in their theatres, or with their friends, 
fi^picioufly aroied with fwords; and, perhaps, 
becaufe fmglc combats were a common fpe<Skacle, 
exhibited to the people by gladiators, who were 
flaves^ and whom freemen difdaincd to imitate. 

In vain have the laws en<kdvoured to aboh'lh 
this cuftom by puni(hing the offenders with 
death. A man <rf honour, deprived of the ef- 
teem of others, forefees that he muft be reduced, 
either to a foHtary exigence, infupportabie to a 
fecial creature, cr: become. iheobjetl of perpem- 
al infult ; confiderations fufficient to overcome the 
fear of death. 

What is the reafon, that duels are not fo fre- 
quent among the common people, as amongft 
the great f Not only becaufe they do not wear 
fwordjs, but becaufe to men of tlrat clafs, repu- 
tation is of lefs importance, than it is to thofe of 

a higher 
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aliigher rank, who commonly regard eachothti 
with diftruft and jealoufy. 

It may not be without its ufe to repeat hcr^ 
what has been mentioned by other writers j viz,. 
that the beft method of preventing this crime is 
to punifh the aggrcffor, that is the perfon who 
^ve occaiion to the duel, and to acquit him^ 
who, without any £ault on his fide, is obligedto 
defend that, which is not fufficiently fecured to 
him by the laws. 



CHAP. XI. 

Of Crimes^ wbicb difturb the public TranquUUtj. 

Another clafs of crimes are thofe which dif- 
turb the public tranquillity and the quiet of the 
citizens ; fuch as tunuilts and riots in the public 
ftreets, which arc intended for cpmmerce and the 
paiiage of the inhabitants ; the difcourfes of fa- 
natics, which roufe the pailions of the carious 
multitude, and gain ftrength from the number of 
their heart^rs, who, though deaf to calm and fo- 
fid rcafoning, are always afFedted by obfcure and 
myftcrious enthufiafm. 

i 

The illumination of the ftreets during the 
night, at the public expence ; guards ftationed 
in different quarters of the city ; the plain and 

mgral 
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moral difcourfes pf religion^ referved for the fi* 
lenceand tranquillity of churches, and protefted 
by authority ; and harangues in fupport of the 
intereft of the public, delivered only at the gene- 
rd meetings of the nation, in parliament, of 
where the fovereign refides ; are all means to 
{)rcvent the dangerous effedls of the mifguided 
paffions of the people* Thefe fliould be the prin- 
cipal objects of the vigilance of a rnagiftrate, and 
which the French call Police -^ butif this magif- 
trate (hoiild adl in an arbitrary manner, and not 
in conforrnity to the code of laws, which ought 
to be in the hands of every member of the com-' 
munity, he opens a door to tyranny, which al- 
ways furrounds. the confines of political liberty, 

I DO not know of any exception to this general 
axiom, that Every Member of fockty Jhoiild ktum 
when be is criminal^ and ivben innocent. If cen*. 
fors, and, in general^ arbitrary magiftrates, be 
neceflary in any government, it proceeds from 
fome faultin the conftitution. The uncertainty 
of crimes hath facrificed more viAims to fecret 
tyranny, than have ever fuffered by public and 
foremm cruelty^ 

What are,, in general, the proper puni(h^ 
mcnts for crimes? Is the punllhment of death 
really ufeful^ or neceflary for the fafety, or good 
order of fociety ? Are tortures and torments con- 
fiftent withy«^/r^, or do they anfwcr the end pro- 
* .. pofed 
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pofed by the laws ? Which is the befl: method of 
preventing crimes? Are the fame punifhments 
equally ufeful at all times ? What influence have 
they on manners ? Thefe problems (hould be fol- 
ved with that geometrical precifion^ which the 
mill of fophiftry, the fedudtion of eldquence, 
and the timidity of doubt are unable to refift. 

^' if 

If I have no other merit than that of having 
firft prefented to my country, wjth a greater de- 
gree of evidence, what other nations have writ- 
ten and are beginning to praAife, I (hall account 
myfelf fortunate; but if, by fupporting the rights 
of mankind and of invincible truth, 1 fliall con- 
tribute to fave from the agonies of death one un- 
fortunate vi(^im of tyranny, or of ignorance, 
equally fatal j his blefling and tears of tranfport 
will, be a fufficient confolation to me for the con- 
tempt of all minkind. 



CHAP. XII. 

Of the Intent of Piinijbments. 

From the foregoing confiderations it is evi- 
dent that the intent of punifhments, is not to 
torment a fenfible being, nor to undo a crime al- ' 
ready committed. Is it poflible. that torments, 
and ufelefs cruelty, the inftrument of furious fa- 
naticifm, or of impotency of tyrants, can be au- 

• D thorized 
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thorized by a political body ? which fo far from 
being influenced by paffion, (hould be the cool 
moderator of the paffions of individuals. Can 
the groans of a tortured wretch recall the time 
paft, or revcrfe the crime he has committed ? 

The end of punifliment, therefore, is dq 
other, than to prevent the criminal from doing 
further injury to fociety, and to prevent others 
from committing the like offence. Such punifh- 
ments, therefore, and fuch a mode of inflidting 
them, ought to be chofen, as will make the 
ftrongeft and moft lafting impreffions on the 
minds of others, with the leaft torment to the 
body of the criminal. 



CHAP. Xltl 

Of the Credibility of fFitneffes. 

To determine exadlly the credibility of a wit- 
ncfs, and the force of evidence, is an important 
point in every good legiflation. 'Every man of 
common fenfe, that is, every one whofc ideas 
have fome connexion with each other, and whofc 
fenfations are conformable to thofe of other men, 
may be a witnefs 5 but the credibility of his evi- 
dence will be in proportion as he is intereftcd in 
declaring or concealing the truth. Hence it ap- 
pears bow frivolous is the rcafoning of tbofe, 

: who 
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who tejeift the teftimony of women, on account 
of thdx weaknefs ; how puerile it is, not to ad- 
tnit the evidence of thofe who are under fentepxe 
of death, becaufe they are dead in law ;.an4 how 
irrational, to exclude perfons branded with infa- 
my : for in all thefe cafts they ought to be cre- 
dited when they have no intereft in giving falfe 
teftimony. 

The credibility of a witnefs, then, (hould on- 
ly diminifli in pi:oportion to the hatred, friend - 
fhip, or connexions fubfifting between him and 
the delinquent. One witnefs is not fuflScient ; .for 
whilft the accufed denie-s what the other affirms, 
truth remains fufpended, and the right that every 
one has to be believed innocent, turns the balance 
in his favour. • 

. The credibility of a witnefs is the.lefs, as the 
atrocioufnefs of the crime is greater, from the 
improbability of its having been committed ; as 
in cafes of witchcraft, and adts of wanton cruel- 
ty. The writers on penal laws have adopted a 
contrary principle, viz, that the credibility of a 
witnefs is greater, as the crime is more atrocious. 
Behold their inhuman maxim, idiftated by the 
moft cruel imbecillity. In atrocijfimisy leviores 
conjeSlura fuficiunt^ £5? licet judici jura travjgn^ 
di. Let us tranflate this fentence, that mankind 
may fee one of the many unreafonablc prindiples 
to which they are ignorantly fubjed. hi the moji 

Da atrocious 
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atrocious crimes the flightejl conjeSures arefuffici- 
entj and the judge is alhwed to exceed the limits of 
the law. The abfurd praftices of legiflators are 
often the efFcds of timidity, which is a principal 
fource of the contradiftions of mankind. The 
legiflators, (or rather lawyers, whofe opinions, 
when alive, were intercfted and venal, but which 
after their death become of dccifive authority, 
and are the fovereign arbiters of the lives and 
fortunes of men) terrified by the condemnation 
of fome innocent perfon have burthened the law 
with jiompous and ufelefs formalities, the fcrupu- 
lous obfervance of which will place anarchical 
impunity on the throne of juftice; at other 
times, perplexed by atrocious crimes of difficult 
proof, they imagined themfelves under a ntceC- 
fity of fuperfeding the very formalities eijablifh- 
cd by themfelves ; and thus, at one time, with 
defpotic impatience, and at another with femi- 
nine timidity, they transform their folemn judg- 
ments into a game of hazard. • 

But to return. In the cafe of witchcraft, it is 
rhuch more probable,* that a number of men 
fhould be deceived, than that any perfon fhouid 
cxercife a power which God hath refufed to eve- 
ry created being. In like manner, in cafcs of 
wanton cruelty, the prefumption is always againft 
the accufer, for no man is cruel without fbme in- 
tereft, without fome motive of fear or hate. 
There are no fpontaneous or fuperfluous fcnti- 

raents 
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ments in the heart of man ; they are all the rc- 
fult of impreifions on the fenfes. 

The credibility of a witnefsiuay alfo bedimi 
niflied by his being a member pf a private focie- 
ty whofe cuftoms and principles of conduft are 
either not known, or arc different from thofe of 
the public. Such a man : has not only his own 
paffions, but thofe of the focicty of which he 13^ 
a member. 

Finally, the credibility of a witnefs is nijl 
when the queftion relates to the words of a cri- 
minal ; for the tone of voice, the gefture, all 
that ptecedesi aocompanies, and follows the diffe- 
rent ideas which men annex to the fame words, 
may fo alt^r and modify a man's difcourfe, that 
it is almdl impoffible to rej)eat them precifely in 
the manner in which they were fpoken. Befides 
violent and unconunon actions, fuch as real 
crimes leave a trace in the multitude of qircum- 
ftances that attend them, and in their effeds ; 
but words remain only in the memory of the 
hearers, who are commonly negligent or preju-. 
diced. It is infinitely eafier then to found an ac- 
cufation on the words, than on the actions of a 
man ; ^orin thefe, the number of circumftances,* 
urged againft the accufed, afibrd him variety of 
means of juftification. 



CHAP. 
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CHAP. XIV. 

Of Evidence and the Proofs of a Crime ^ and of 

the Form of Judgment^ 

The following general theorem is of great ufe 
in determining the certainty of a fad. When 
the proofs of a crime are dependent, on each 
other, that is, when the evidence of each witnefs, 
taken feparately, proves nothing ; or when all 
the proofs are dependent upon one, the number 
of proofs neither increafe nor diminilh the proba-^ 
bility of the fa6l ; for the force of the whole is 
no greater than the force of that on which they 
depend : and if this fails, they all fall to the 
ground. Whenr the proofs are independent on 
each other, the probability of the fadl increafes 
in proportion to the number of proofs ; for the 
falfehood of onq does not diminifti the veracity of 
another. 

It may feem extraordinary, that I fpesdc of 
probability with regard to crimen, which, to de- 
ferve a punifhment, rauft be certain. But this 
paradox will vanilh, when it is confidercd, thit, 
ftriftly fpeaking, moral certainty is only proba^ 
bility ; but which is called a cenainty, becaufe 
every man in his fenfes aflents to it from an habit 
produced by the neceflity of adling, and which 
is anterior to all fpeculation. That certainty 

) whici) 
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which IS necelfery to decide, that the accufed is 
guilty, is the very fame which determines every 
man in the mofl important tranfaftions of his 
life. 

r The proofs of a crime may be divided into 
twQclafles, perfedl and imperfedl. I call thofe 
perfect which exclude the poflibility of inno- 
cence ; imperfeft, thofe which do not exclude 
this poflibility. Of the firft, one only is fuffici- 
cnt for condemnation ; of the fecond, as many 
are required as form a perfeft proof : that is to 
fay, that though each, of thefe, feparately taken, 
does not exclude the poflibiliry of innocence, it 
is neverthelefe excluded by their union. It (liould 
be alfoobferved, that the imperfect proofs, of 
which the accufed if innocent might clear him- 
felf, and does not, become perfed. 

• 

But it is much eafier to feel this moral cer- 
tainty of proofs, than to define it exa<5Uy. . Fpr 
this reafon, 1 think it an excellent law which efta- 
blitbes afliflants to the principaljudge, and thofe 
chofen by lot; for that ignorance which judges 
bynt$ feelings is lefs fubjedl to error, than the 
knowledge of the laws which judges by opinion^ 
Where the laws are clear and precife, the office 
of the judge is merely to afcertain the fadt. If, 
in examining the proofs of a crime', acutenefs 
and dexterity be required ; if dearnefs and pre- 
cifion be neceflary in fumming up the refuk ; to 

judge 
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judge of the refult itfelf nothing is wanting but 
plain and ordinary good fenfe^ a lefs fallacious 
guide than the knowledge of a judge, accuftom- 
ed to find guilty, and to reduce all diings to an 
artificial fyftem borrowed from his ftudies. 
Happy the nation, where the knowledge of the 
law iisnotafcience!. 

It is an adaiirable law which ordains, that 
every manfliall be tried by his peers ; for when 
life, liberty and fortune are in queftion, the fen- 
timents, whijh a difference of rank and fortune 
infpire, fhould be filent j that fuperiority with 
which the fortunate look upon the unfortunate, 
and that envy, with which ^the inferior regard 
their fuperiors, (hould have no influence. But 
when the crime is an offence againfl a fellow 
fubjeft, one half of the judges fhould be peers to 
the accufed, and the other, peers to the perfbn 
offended. So that all private intereft, which, in 
fpight of ourfelves, modifies the appearance of 
objeds, even in the eyes of the mcrfl- equitable, 
is counteraAed, and nothing remains to turn 
afide the direftion of truth and the laws. It is 
alfo jufl, that the accufed fhould have the liberty 
of excluding a certain number of his judges. 
Where this liberty is enjoyed for a long time, 
without any inflance to the contrary, the crimi- 
nal feems* to condemn himfelf* 



All 
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All trials (houid be public^ that opimon^ 
which is the beft or perhaps the only cement 
of fociety^ may curb the authority of the pow- 
erful and the palfions of the judge ; and that 
the people may fay, " We are protedted by the 
^* laws ; we are not flaves :" a fentiment which 
infpires courage, and which is the beft tribute to 
a fovereigii, who knows his real intereft. I (hall 
not enter into particulars. There may be Come 
perfons who exped that I fhould fay all that can 
be faid upon this fubjedt ; to fuch, what I have 
already written rauft be unintelligible. 



CHAP. XV. 

Offtcrel Acctffations. 

Secret accufations are a manifeft abufe, but 
confecrated by cuftom in many nations, where^ 
from the weafcnefe of the government, they arc 
neceflary. This cuftom makes men falfe and 
treacherous. Whoever fufpefts another to be aa 
informer, beholds in him an enemy ; and, from 
thence, mankind are accuftomed to dilguife their 
real fentiments ; and from the habit of concealing 
them from otliers, they at laft evep hide them 
from themfelves. Unhappy are thofe, Who have 
arrived at this point ! Without any certain and 
fixed principles to guide them, they flu6tuate iu 

^ the 
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the vaft fea of opinion, and are bufiedonly in cf- 
caping the monfters whith furround them ; to 
thofe, the prefent is always embittered by the 
uncertainty of the future; deprived of the plea- 
fures of tranquillity and fecurity, feme fleeting 
ipoments of happinefs, fcattered thinly through 
their wretched lives, confole tliem for the mifery 
of exifting. Shall we, amongft fuch men, find 
intrepid toldiers, to defe^nd their king and coun- 
try ? Amongft fach mpij (hall we find incorhip- 
tible magiftrates, who, with the fpirit of free- 
dom and patriotic eloquence, will fupport and 
explain the true intereft of their fovereign ; who 
with the tributes, offer up at the throne the love 
and blefling of the people, and thus beftow on 
the palaces of the great, and the humble cottage, 
peacQand fecurity ; and to the induftrious a prof- 
pedt bf bettering their lou that ufeful ferment 
and vital principle of ftates ? 

Who can defend himfelf from calumny, arm- 
ed with that impenetrable fhield of tyranny, fe- 
crecy ? What a miferable government muft that 
be; 'where the fovereign fufpefts an enemy in 
every fubjedt ; and, to fecure the tranquillity of 
the public, is obliged to facrifice the repofe of 
every individual ! 

By what argimients is it pretended, xhzt fecret 
accufations may be juftified ? The public fafety, 
fay they, and the fecurity and maintenance of 

the 
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the eftabliflied form of government. But what 
a ftrange conftitution is that, where the govern- 
ment^ which hath in its favour not only power^ 
but opinion, ftill more efficacious, yet fears its 
own fubjeds? Tbi indemnity of the informer. Do 
not the laws defend him "fufficiently ; and are 
there fubjedts more powerful than the laws ? The 
necejfity of pr^eiiing the informer frbm infamy. 
Then fecret calumny is authorized, and punifticd 
only when public. The nature of the crime. If 
actions, indifferent in themfelves, or even ufeful 
to the public, were called crimes, both the accu- 
fation and the trial could never be too fecret 
But can there be any crime, committed againftr 
the public, which ought not to be publicly pu- 
nifhed? I refpedl all governments; andlfpeafc 
not of any one in particular. Such may 'fome- 
times be the nature of circumftances, that when 
abufes are inherent m the conftitution, it may be 
imagined, that to reftify them would be to de- 
ftroy the conftitution itfelf. Byt were I to didate' 
new laws in a remote ccarner of the univerfe, the 
good of pofterity, ever prefent to my mind, 
would hold back my trembling hand, and pre- 
vent me from authoriing/?fr^/ accufations. 

Public accufations, fays Montefjuieu^ arc 
more conformable to the nature of a republic, 
where zeal for the public good is the principal 
paffion of a citizen, than of a monarchy ; in 
which as this fentiment is very feeble, from the 
• ' . nature 
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nature of the government, the beft cftabltfhment 
b that of commiffvmerSy who in the name of the 
public, accufe the infractors of the laws. But in 
all governments, a& well in a repablic as in a mo* 
narchy, the punifhmcnt due to the crime of 
which one accufes another ought to be iufiidted 
- on the informer. 



CHAP. xvr. 

Of Torture. 

The torture of a criminal, during the courie 
of his trial, is a cruelty confecrated by cuftom in 
moft nations. It it ufed with an intent either to 
make him confefs his crime, or explain (bme con- 
tradictions, into which he had been led during his 
examination • or difcover his accomplices ; or for 
fome kind of metaphyfical and incomprehenfible 
purgation of infamy ; or, finally, in order to dif- 
cover other crimes, of which he is not accufed, 
but of which he may be guilty. 

No man can be judged a criminal until he be 
found guilty ; nor can fociety take from him the 
piiblic proteft'ion, until it have been proved that 
he has violated the conditions on which it was 
granted. What right then, but that of power, 
can authorize the punilhment of a citizen fo long 
as there remains any doubt of his guilt ? This di- 
lemma is frequent.* Either he is guilty, or not 

guilty. 
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guilty. If guilty, he (hould only fufFer the pa- 
jiilhment ordained by the laws, and torture be- 
conies ufelefs, as his confeflton is unneceflary. l( 
he be not guilty, you tortttre the innocent; for in 
the eye of the law, every man is innocent, whofe 
crime has not been proved. Befides, it is con* 
founding all relations, to expeft that a man, 
(hould be both the accufer and the accufed ; ajid 
that pain (hould be the teft of truth, as if truth 
refided in the mufeles and fibres of a wretch in 
torture. By this method the robuft will efcapc, 
and the feeble be condemned. Thefe are the 
inconveniences of this pretended tfeft of truth, 
worthy only of a cannibal ; and which the Ro- 
mans, in many refpeds barbarous, and whole fa-^ 
vage virtue has been too much admired, referv- 
ed for the (laves alone, 

• 

What is the political intention of punifli- 
ments ? To terrify, and be an example to others. 
Is this intention anfwefed, by thus privately tor- 
turing the guilty and the innocent Mt isdoubtlefs 
of importance, that no crime (hould remain un- 
puni(hed ; but it is ufelefs to make a public ex- 
ainple of the author of a crime hid in darknefe. 
A crime already committed, and for which there 
cai\ be no remedy, can only bepuniflied by a -po- 
litical fociety, with an intention, that no hopes 
of impunity (hould induce others to commit the 
fame. If it be true, that the number of tho(€, 
who frop fear or virtue rcfped the laws, is great- 
er 
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er than of thofe by whom they are violated^ the 
rifle of torturing an innocent perfon is greater, as 
there is a greatei* probability, that, ceteris pari- 
bus^ an individual hath obferved, than that he 
hath infringed the Uws. 

There is another ridiculous motive for tor* 
ture, n amely, to purge a man from infamy. Ought 
fuch an abufe to be tolerated in the eighteenth 
century ? Can pain, which is a fenfation, have 
any connexion with a moral fontimenr, a matter 
of opinion ? Perhaps the rack may be confidered 
as a refiner's furnace. 

It is not difficult to ttacc this fenfelefe law to 

its origin; for an abfurdity, adopted by a whole 

Ijation, muft have fome affinity with other ideas, 

cftablifhed and refpedted by the fame nation. 

This cuftom fcems to be theoffspring of religion, 

by which mankind, in all nations and in all ages, 

are fo generally influenced. We are taught by 

our infallible church, that thofe flainsof fin, con- 

^ra£ted through human frailty, and which have 

.not deferved the eternal anger of the Almighty, 

are to be purged away, in another life, by an in- 

compreherfible fire. Now infamy is a (lain, and 

if the punifhments and fire of purgatory can take 

away all fpiritual ftains, why fhould not the pain 

of torture take away thofe of a civil nature? I 

imagine, that'the confeflion of a criminal, which, 

in fortie tribunals is required as being eflential to 

his 
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his condemnation has a fimilar origin, and has 
been taken fronA the myfterious tribunal of peni- 
tence, where the confeflion of fins is a neceflary 
part of the facrament. Thus ha\/e men abufed , 
the unerring light of revelation ; and in the times 
of tractable ignorance, having no other, they na- . 
turally had recourfe to it on every occafion, mak- 
ing the raoft remote and abfurd applications. 
Moreover infamy is a fentiment regulated nei- 
ther by the laws nor by reafon, but entirely by 
opinion. But torture renders the vidim infa- 
mous and therefore cannot take infamy away. 

Another intention of torture is, to oblige 
the fuppofed criminal to reconcile the contradic- 
tions into which, he mcgr have fallen, during his 
examination; as if the dread of punifliment, the 
uncertainty of his fate, the folemnicy of the 
court, the majefty of the judge, and the igno- 
rance of the accufed, Were not abundantly fuffi- 
cient to account for contradid:ions, wliiclrare fo 
common to men even in a ftate of tranquillity ; 
and which muft neceflarily be multiplied by the 
perturbation of the mind of a man, entirely en* 
gaged in the thoughts of faving himfelf from im- 
minent danger;. 

This infamous teft of truth, is a remaining 
monument of that antient and'fjivagelegiflation, 
in which trials by fire, by boiling water, or the 
uncertainty of coc:ib:its, were calkd Jtidgments of 
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God ; ' as if the links of that eternal chai n, whofe 
beginning ts in the breaft of the firft canfe of all 
things, could ever bedifunited by theinftrtutions 
of men. The only difference between torture, 
and trials by fire and boiling water, is, that the 
©vent of thefiril depends on the will of the accwf- 
cd i and of the fecond, on a fadt entirely phyfi- 
cal and external : but this difference is apparent 
only, hot real. A man on the rack, in the con- 
yulfions of torture, has it as little in his power to 
dkclare the truth, as in fornner times, to prevent 
without fraud theeffedlsof fire, or of boiling 
water. 

Every a€l of the will is invariably in propor- 
tion to the force of the imprefTion of our fenfes. 
The impreflion of pain, then may increafe to 
fuch a degree, that occupying the mind entirely,. 
it will compel the fufFerer to ufe the (hortefl me- 
thod of freeing himfelf from torment. His an- 
fwer, therefore, will be an cfFeft, as liecefTary as 
that of fire or boiling water ; and he wilt accufe 
himfelf of crimes of which he is innocent. So 
^at the very means employed to diflinguifli the 
innocent from the guilty, will moft efFedually 
deftroy all difference between them. 

It would be fuperfluous to confirm thefe reflec- 
tions by examples of innocent, perfons, who, from 
the agony of torture, have confeflTed themfelves 
guilty : innumerable inftances may be found in 

all 
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all nations, and in every age. How amazing^ 
that mankind have always negjie^d to draw the 
natural conclufion ! Uvea there a man wlx> if he, 
has carried his thoughts ever (b little beyond the 
neceflities of life, when heieflf its on fuch cruelty^ 
is not tempted to ily from focietyf and return to^ 
his natural (bate of in(^>endailce7 ' 

The refult of torture, then is a ixiatter of cal-^ 
culation, and depends on the cx^ni^t^uion, which-^ 
differs in every individual, a^nd is in pfqxtrtt^xi to 
his ftrength aiid fenfibility ; fo that to difcover 
truth by this method is a problem, which may be 
better folved by a mathematician than a judge^ 
and may be thus ftatcd. The force 0/ f be mu/^es^ 
and the fenfibility of the nerves of an innocent per r^ 
fan being given^ it is required to fin4 the degree of 
pain necejfary to make bim cpnfefs bimfelf gutUy if ^ 
given i:rime. , 

The exanirnation of the accufed is intended 
to find out the truth j but if this be difcovere^ 
with fo much difficulty in the air, gefture and 
countenance of a man at eafe, Jiow can it appear 
in a countenance diftorted by the convulfious of 
torture. Every violent adion deftroys tl>pfe fmall 
alterations in the features which fometimes dif- 
clofe the fentiments of the heart. 

These truths were known tp the Roman legif- 
lators, amongft whom, as I have already obferv- 
ed, flaves only, who were not confidcred as citi- 

E zens. 
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zens, were tortured. They are known to the Eng- 
lift, a nation in which theprogrefs of fcience, 
fuj>eriority of cdmmerce, riches and power, its 
natural cotifequences, together with the nume- 
rous examples of virtue and courage, leave no 
doQbt of the excellence of its laws. They have 
been acknowledged in Sweden, where torture has 
been abolifhed; They are known to one of the 
vhiftH monarchs in Europe, who, having feated 
^hiiofophy on the throne, by his beneficent leg?f- 
ktion, has made hrs- fubjeds free though depen- 
dant on the laws ; the. only freedom that reafon- 
afcle nien can defire in the prefent'ftate of things. 
In ihort^ torture has not been thought neceflary 
in the laws of armies, compofed chiefly of the 
dtegs of mankind, where itsufe fhould feem moft 
neceflary. Slrange phenomenon ! that a fet of 
ftien,-hardened by daughter, and familiar with 
blood, (hould teach humanity to the (bnsof peace. 

^ It appears alfo that thefe truths were known, 
though imperfeftiy, even to thofe by whom tor- 
ture has been moft frequently praftifed ; for a con- 
feflidn made during torture is null, if it be not 
afterwards confirmed by an oath ; which, if the 
criminal refufes, he is tortured again. Some 
(Civilians, and fome nations, permit ;his infamous 
peiitio principn tx> be only three times repeated, 
and others leave to the difcretion of the judge : 
therefore of two men equally innocent, or equally 
guilty the rabft robuft and refolute will be ac- 

X. quitted, 
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quitted, and the weakcft and rrioft pufillanimoua 
will be condemned, in confequence of the follow- 
ing excellent method of reafoning, /, tbejudge^ 
muft findfom arte guilty. Tbou^ pboari aftrong 
fellcrw^ baft been abh to refift tbe force of ttirment ; 
therefore I acquit thee. Thou:, being weaker baft 
yielded to it ; / therefore condemn thee. I atHfetift^ 
bky that the chnfejion^ which was extorted ffoni 
thee has no weight -, but if thou doft not confirm 
by oath what thou bdfi already potifeffcd^ I will have 
thee tormented again, 

A VERY ftrdnge, but neceflary confequence 
of the ufe of torture, is that the cafe ofthe inno- 
cent is worfe than that of the guilty. With re- 
gard to the firft, either he confefles the crinie^ 
which he has not cortimitted, and is condemned ; 
or he is acquitted, ,and has fuffered a'punifliment 
he did not deferve. On the contrary the peribnr 
who is really guilty, has the mod favourable fide 
of thi? queftion • for if he fupports the torture 
with firmnefe and refolution, he is acquitted, 
and has gained, having exchanged a greater pu- 
niihment for a lefs. i 

.» • . . . ." / 

The law,' by which torture is authorised, faysj 
Metty beinfenfible to pain. Nature has indeed gi^ 
venyou an irrejiftible felf^trve^ and ah unalienable 
right of feif-pefervation ; but I create in you a con-- 
trary fentiment^ an beroical hatred of your/elves. 
I command you to accufe your/elves^ and to declare 

E 2 tbe 
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tieirutb^ mdfi tbe tearing of yourftejb and the 
dijtoeation of your bones. 

Torture is ufed to dtfcover, whether the 
criminal be guiky of other crimes befides thofe of 
v/hich he is accuied \ which is equivalent to the 
loUowing reafbniag* Tbou art guilty of one crime ^ 
^hertfore it is poffibU that tbou may eft bavexommiti^' 
eda tbou/and, others j l^ut the affair being doubtful^ 
I muft try it by nrj criterion of truth. Tbe laws or * 
der thee to Ap tormented y becaufe tbou art guilty^ 
becaufe tbou mayeft be guilty ^ and becaufe I chufe 
tboufbouId/ibeguUty. • ^ 

Torture is ufed to ms^ke the criminal difco- 
ver his accomplices j but if it has been dcraoii- 
ftrated that it is not a proper means gf difcover- 
ihg truth, how can it ferve to difcover the accom- 
plices, which is one of the truths xequired. Will 
not the man who accules bimfel^ yet more readi- 
ly accufe others ? Befidea is it juft to torment onc' 
man for the cririie of another ? May not the ac- 
comfjicesbe found oat by the examination of tbe 
witneflcs, or of thei criminal ; for the evidence^ 
or from the nature of the.crime itfelf ; in (hort 
by all the rneans that have btfen ilfed to pfove 
the guilt of the prifoner ? The a^^mplicei coi»- 
raonly fly, when, their ccwirade is taken. The 
uncertainty of iheir fate condemns tfatm to }ter- 
petual exile, and frees ftn^iet^ from the danger of 
further injury, wbHft th« ptmiAmeot <if the cri- 
minal. 
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mina], by deterring oth^s, m{w&s the parfK^ 

for which it was ordained. 
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■ •■ ■ ■ • . ' , 

Of pccunjitry.pmjbm^th 

Th Ei R E wag a time when all pim 1 ftiqients, were 
pecuniary, ^ The cringe* .of ^, f^bjedts were tbp 
inlieritatnce of the prince. . Anjnjury doi?e to fp^ 
ciety was a favour to the crown;; and |he ^ver 
reign and magiftrates, thofe guardians of the pub- 
lic fecurity, were interefted in the violation of the 
laws. Crimes, wecetrieidr ^^ that tiniie \^1^ court 
of exchequer, and. the eaufe becap3e a civil Aiit 
between the peirfon accufed and the crowu. Th^ 
magiftrate then had other powers than were n'e*- 
ceflary for the public welfare, and the criminal 
faflfered c^her punifhmeius than t|i9 neceility4^f 
expemple required. The judge was rather a collec- 
tor for the crown, an ag^ot for the treafury, tbm 
a fxro^i&ftor and miittfter of the, laws, r $ut, ac- 
cording m x}m fyftem^ % a vumi to confefs himr 
felf guilty, w^ to ^knoiyl4^4ge^hiiil(elf a debtor 
to the cfowo ; which was,^ and is at prc&nt (^the • 
effeif^ eogtinuiag after the cau&s: iiove ceafed) 
the^incent of a}{ criminal caiiifes. Thus the cri- 
minal who ipefttfes to codfeft bis criijie though 
convicted by the m(^ und$ftibt@i#proofs, will fu/- 
fer a k^ pujfiiihment tban if he had confeiTed ; 

and 
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and ho will not be put to the torture tb oblige 
him to confefs other crimes which he might have 
committed, as he has not confeiled the principal. 
But theconfefBon being once obtained, the judge 
becomes maftj^rlofhia body, and torments him 
with a ftudied formality, in order to fqueeze out 
of h»m all the^ profit po$ble. Confeffion then, is 
allowed to be a convincing proof, efpecially when 
obtained by the force of torture ; at the fame 
time that an extrajudicial confeflidn when a man 
is at eafe and under no apprehenfion^ is not fuffici«- 
cnt for his condemnation. 

' All enquiries, which may ferve to clear up 
the fa£t, but which may weaken the pretenfiona 
of the crown, arc excluded. It was not frotji 
com J)aflion to the criminal, or from confiderations 
of humanity^ that torments were fometimes fpar- 
cd, but out bf fear of iof)fing thofe lights which 
at prefent ap|]iear chimerical and inconceivable. 
Tfaejudge becomes an enemy to the acciifcd, to 
a wretch, a prey to the horrors of a dungeon, to 
torture, to death, and an uncertain futurity, more' 
terrible than all ^ h^ inquires not into. the truth of 
the £ad, but the ig^ure of the crime^ he lays 
fnares to naake hirpconvid himfelf j he feara left 
be (hould not fucceed in finding him guilty, and 
left that infallibility, which every map arrogates 
to himfelf, (hould be; called in queftion. It is in 
the power of the inagiftrate to determine, what 
evidence is/iifiicient to fenda mw toprifonj that 

he 
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he may be proved innocent, he muft be fuppc^ed 
guilty. This is what is called, an offenjive profe- 
cution ; and fuch are all criminal proceedings, in 
the etghteouh century/inrall parts of our polifti- 
^ J cd Euiope. The true profecutibn, for informa- 
tion*^ that is, an impartial enquiry into the fad^, 
that which rcafoh prefcribes, which military laws 
adopt, and which the afiatic defp6tim allows in 
fuits of one fubjedl againft another, is very little 
praftifed in any courts of juftice. What a laby- 
rinth of abfurdities 1 Abfurditfes, which will ap- 
pear incredible to happier pofterity. The philo- 
(bpher only will be able to read, in the nature of ' 
man, the pc^bility of there ever liaving been 
fuch a fyftera; 

C H A .,p. xyiii. 

• ' • Of Oaths. 

. . \ 

There is a palpable fcon tradition between 
the laws and the natural fentiments of mankind, 
in the cafe oi oaths^ which are adminiftercd to a 
criminal to 'make him fpeak the truth, when the 
contrary is his greateft intereft. As if a man 
could think himfelf obliged to contribute to his 
own deftrudWon ; and as if, when intereft freaks, 
religion was not generally filent; religion which 
in all ages hath of all other things, been moft 
commonly abufed ; and indeed, upon what motive 
Ifcftuidit be reipcftcd by the wicked, when it has 

been 
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bccfl thus violated by thofc who vfext cfteemed 
the wifeft of men ? The motives which religion op- 
pofes to the fear of impending evil, and the love 
of life, are too weak, as they are too diftant, to 
make any rmprdfion on the fenfes. The affairs of 
theotb^r world are r^ubted by laws entirely 
difFerent from thafe by which human aHairs are 
directed ; why then (hoold we endeavour to com- 
ipromife matters between them ? Why flicMiId a 
man be reduced to the terrible alternative, either 
of offending Qod, or of contributir^ to his b^ti 
immediate deftrui^ion ? The laws which require 
an oath in fuch a cafe, leave him only the choioe 
of becoming a bad chriftian, or a martyr. For 
this reafbn, oaths become by degrees a mer^ 
formality, and all fentiments of religion, perhaps 
the only motive of hooefty in. the ereateft part 
of mankind, are deftroyed. Experience proves 
their inutility : I appeal to every judge, whether 
he has ever known that an oath alone has brought 
truth from the- lips of a criminal • and reaioo tells 
lis, it muft be fo ^ for all laws are uieleis, attd in 
cpnfequence deilru£tive, which con tradift the 
natural feelings of mankind. . Such laws are like 
a dike, oppofcd diredtly to the courfe of the tor- 
rent i it is either, imoicdiately overwhelmed, or^ 
\^y a whirl pool formed by itfelf, it is gradually 
undermined and deftroy^. 
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C H A ?. XIX 

Of ibe AdvaMagt ofimnudiaie Punijbment. 

Th£ more immedtttely afier the cotnmiffioti 
of acriiD£y a pum(hment is infli£^ed, the mom 
• juft and ufeful it will be. It will be more juft^ 
because it fpares the crimihal the cruel and fapes- 
fiuous torment of uncertainty, which increafesin 
proportion to the ftrength of his imagination 
and the fenfe of ^is weaknefs ; and becaufe the 
privation of liberty, being a punifhrnrat, ought 
to be infli^ed bef<M-e condiemnation but for 
as (hort a time as poffible. Imprifbnment, I 
fay being only tte means of fecuring the perfon 
of the accufed until he be tried, condemned, or 
acquitted, ought not only to be of as (hort du« 
ration but attended with as little (everity as pbf^ 
iible. The time (hould be determined by the ne- 
c^ilary preparation for the trial, an^ the right of 
priority in the oldeftprifoners. Tlieconfinement 
ought notHo be clofer than requifite to prevent 
hjs flight, or bis concealing the proofs of the 
crime ; and the trial fliould be condu6bed with all 
poflible cxpeditibn. ^ilafii there bie^ more cruel 
coQtraii: than that between the indolence of a 
j udge, and the painful anxiety of the accufed ; the 
comforts and pleafures of an infenfiblemagiftrate, 
^and the filth and mifery of the prifoner ? In gene- 
ral, as \ have before obfcrved. The degrep of the 
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punijbmenty and the confequences of a crime^ ought to 
be Jo contrived^ as to bteoe the greatejl poffible effeil ' 
on otberJj with the leafl poffible pain to the delin- 
quent. If there be any fpciety in which this rs not 
a fundamental principle, it is an unlawful fociety ; 
for, niankind by their union, originally intended 
to fubfeft themfelves to the lead evils poffible. 

An immediate puni(hment is more ufeful ; be- 
caufe the fmaller the interval of time between the 
. punishment and the crime, the ftronger and more 
lading will be the aflbciation of the two ideas of 
Crime and Punijbment -^ fo that they may be confi- 
dered one as the caufe, and, the other as the una- 
voidable and neceflary efFedl. It is demondrated, 
that the aflbciation of ideas is the cement which 
unites the fabric of the human intellect ; without 
which, pleafure and pain would be finiple and in* / 
efFei^uai fenfations. The Vulgar, that is, all men, - 
who have no general ideas, or univerfal principles, 
a£t in confequence of the mod immediate and fa- 
miliar aflbciations^ but the more remote andcoiji* 
plex only prefent themfelves to the mifidsof thofe 
who are paflionately attached to a*fingle objed ; 
or to thpfe of greater underdanding, who have 
^cquiired an habit of rapidly comparing tc^the( a 
number of pbjedts, and of formiiig a conclufion; 
and the refult, that is, {he action in confequence, 
by thefe means, becomes lefs dangerous and un- 
certain. 
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It is then, of thegreateft importance^ that 
the punifhrnent (hould fucceed the crirae as Im- 
mediately as poffible, if we intend, that in the 
rude iTiind%of the multitude, the feducing pic- 
ture of the advantage arifing from the crinic, 
(hould inftantly awake the attendant idea of pu- 
nifhrnent. Delaying the punifhrnent ferves only 
to feparate thefe two ideas ; and thus afFefts the 
minds of the fpeftators ratjier as being a terrible 
fight, than the neceffary ccMifequences of a crime : 
the horror of which fhould contribute to hergliten 
the idea of the puniihment. 

Th e r e is another excellent method of ftrcngth- 
ening this important connexion between the ideas 
of crime and puniftimerit ; that is, to .make the 
puniflimeut as analogous as poffible to the nature 
of the crime ; in order that the puhifliment may 
lead the mind to confider the crime in a different 
point of view, from that, in which it was placed 
by the flattering ideaof promifed advantages. 

Crimes of Icfs importance are commonly pu-' 
xiiihcd, either in the obfcurity.of a prifon or the 
criminalis tranfported^ to give by his ilavery, 
an example to focieties which he never offended*; 
an example abfolutely dfelefs, becaufe diftant 
from the place where the crime was committed. 
Men do not, in general commit great crimes deli- 
berately, but rather in a fudden guft of paflion • 
jjnd they commonly look on the puniihment due 

to 
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to & great crime as remote and improbable. The 
public punrfhment therefore of fmall crimes, 
will rnake ^ greater impreffion, and by deterring 
men from the fmallcr, will effcftually previsnt the 
greater. 



CHAP. 



XX. 



Of Ads of Vidhnce. 

Some crimes relate to ptrfon^ others to pro- 
petty. The firft ought to be puniftied corporally. 
The great and rich Ihould-by no mean$ have it 
in their power to fet'a price ^n the fecuriiy of the 
weak and indigent ; for then, riches, which un- 
der the proteftion of the laws, are the reward of . 
induftry, would become the aliment of tyranny. 
Liberty is at an ^nd, whenever the laws permit, 
that, in certain cafes^ a man may ceafe to be a 
per/on^ and become a thing. Then will the pow- 
erful employ their addrefs, to fcledk from the va* 
riou5 .combinations of civil fociety, all that is in 
their own favour. This is that magic art which 
transforms fubje£ts into beads of burthen, and 
which in the hands of theftrong is the chain that 
binds the weak and intautious. Thus it is, that 
in fome governments, where there is all the ap- 
pearance of Liberty, tyranny lies concealed,*and 
jnfinuates itfelf into fomenegleded corner of the 
coiiftitution, where it gathers ftrength infenfibly. 

Mankind 
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Mankind generally c^pofe^ with refolution^ Ac 
aflault of barefaced and open tyranny ; but ^fire- 
gard the little infeSt that gnaws through the dike, 
and opens a fure, though fecret paflage to inunda- 
tion. 



CHAR XXI. 
Of the Rtm/bmens of ibe NMes, 

What puniftiment (hall be ordained for the 
•nobles, Mrhofe privileges make fo great a parto£ 
the laws of nations ? I do not mean to enquire 
whether the hereditary diftindion between no- 
bles and commoners be ufeful in any government,^ 
or neceflary in a monarchy ; or whether it be true 
that they form fen intermediate power, of ufe in 
moderating the exccfs of both extremes j or whe- 
ther they be not rather flaves-to thp ir own body, 

^ and to others, confining within a very fmalJ circle 
the natural efFeds and hopes of induftry, like thofe 

* little fruitful fpots, fcattered here and there ih 
the fandy defarts of Arabia ; or whether it be true^ 
that a fiibordinatlon of rank and c6ndition isitie* 
vitabie ot ufeful in fodety ; and if fo, whether this 
fuboi^ination ihould not rather fubfi^ between 
iudtviduab than particular bodies ; whether it 
ftiould not rather circulate through, the whole bo- 
dy politic, tijan be confined to one part j and ra- 
tter than be perpetual, (hould it not be incefTantly 

produced 
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produced and deftfoycd. Be thcfe as they may/ 
1 affert that the puni(hmentof a nobleman (hould 
in no wife differ from the loweft member of £bci- 
ety. ■ * ■ 

Every lawful diftindlion, cither in honours or 
riches, fuppofes previous equality founded on 
the laws, on which all the mcnibers of fbciety are 
confidered as being equally dependant. We 
(hould fuppofc thatmc^n,in renouncing their natu- 
ral defpotifm, faid, tbe wi/eft and moji induftrious 
among us Jball obtain tbe greateft hnours^ and his 
dignity /ball defcend to bis pojlerity, Tbe fortu- 
nate and bappy^ tflay bope for greater honours^ 
hut let bim not therefore be kfs afraid tban others^ 
if violating tbpfe conditions^ on wbicb be is exalted. 
It is true indeed that no fuch decrees were ever 
made in a general diet of mankind, but they exift 
in the invariable relations of things : nor do they 
dcftroy the advantages, which are fuppofed to be 
p/roduccd by the clafs of nobles, but prevent the 
inconveniences ; and they make the laws refpec- 
table by deftroying all hopes of impunity. 

It may be objefted, that the fame punirtimeiit' 
inflifted on a noWeman and a plebeis^n beconnes 
really different from the difference of their educa- 
tion, and from the infamy it refleftson an illuflri- 
ous family; but 1 anfwer, that punifhments are to 
be eilimatcd, not by the fcnfibility of thc-crimi* 
nal, but by the injury done to focicty ; which in- 
jury 
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j ury is augmented by the high rank of the offend- 
er. The prccifc equality of a punifliment can 
never be more than external, as it isiii proporti- 
on to the degree of fenfibility, which differs in 
every individual. The infamy of an innocent fa- , 
mily may be eafily obliterated by fomc public de- 
monftration of favour front the fovereigu •, and 
forms have always more influence than , reafon 
on the gazing multitude. 



C HA P. XXII. 

Of Robbery., 

The punifhment of robbery not accompani- 
ed with violence, (hould be pecuniary. He who 
endeavours to enrich himfelf with the property of 
another, (hould be deprived of part of his own. 
But this crime, alas! is commonly the effedt of 
mifery and defpair: the crinie of th^t unhappy 
part of mankind, to whom the right of exclufive 
property (a terrible, and perhaps unneceflary 
right h*s . left but a 'bare exiftence. Befides, as 
pecuniary puniftiments may increafe the number 
of robbers, by increafing the numbef of poor, 
and may deprive an innocent family of fubfift- 
ence, the mod proper puniihment will be that 
kind of flavery, which alone can be called juft ; 
that .is, which makes the fociety, for a time, ab- 
folute matter of the perfon and labour of the cri- 
minal, 
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minal^ in or<jer to oblige him to repair by thid 
dependaixce, the unjuft dcfpotifrn he ufurped over 
the property qf another, and his violation of the 
ibcial compact. 

When robbery is attended with violence, cor* 
poral > j^niftiment fliould be added to flavery. 1 
Many writers have (hewn the evident difordcr' 
which muft arife from not difttnguiniing the pu- 
nifiiment due to robbery with violence, and that 
due to theft, or robbery committed with dexte- , 
tity, abfurdly-making a ftim of money equivalent . 
to a man*s life. But it can never be fuperfluous 
to repeat again and again thofe truths of which 
mankind nave not profited; for political machines 
preferve their motion much longer than otliers, 
and receive a new impulfe with more difficulty. 
Thefe <:rimes are in their nature abfolutely diffe- 
rent, and this axiom is as certain in politics, as 
in mathematics, that between qualities of diffe- 
lent natures, there can be no fimilitude. ^ 

CHAP. XXIIL 

Of Infamy J c&Hjidered as a Puni/bment. 

Those injuries, which affed: the honour, that 
is, that juft portion of efteem whidh every citi- 
zen has a right to expcft from others^ fliould be 
punifhed with infamy. Infamy is a mark of the 
public difepprobatioo, which deprives the objedk 
of all confideration in the eydi of his fellow citi- 
zens. 
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xens, of the confidence of hid country^ and of 
, that fraternity which exifts between members of 
the &me focief y. This is not always in the pow- 
er of the laws. It is neceflary that the infamy 
inflidled by the laws ftibuld be the fame with 
that which refults from the relations of things, 
from univerfal morality, or from. that particular 
fyftem adopted by the nation, and the laws, 
which governs the opinion of the vulgar. If, on 
the contrary, one be different from the other, 
either the laws will no longer berefpefted, or the 
received notions of morality and probity will va- 
liifti, in fpite of the declamations of moralifts, 
which are always too weak to refift the force of 
example. If we declare thofe adtions infamous, 
which are in thcmfclves indifferent, we leffen the 
infamy of thofe which are really infamous. 

The punifhment of infamy Ihould not be too 
frequent for the power of opinion grows weaker 
by repetition ; nor ftiould itbe inflidted on a num- 
ber of perfons a< the fame time, for the infamy ' 
of many, refolves itfelf into the infamy of none. 

Painful and corporal punilhment (hould ne- 
ver be applied to fanaticifm ; for being founded 
on pride, it glories in perfecution. Infamy and 
ridicule only Ihould be employed againft fanatics : 
if the firft, their pride will be over-balanced by 
the pride of the people j and we may judge of the 
{)Qvver of the fecoad, if we confider that even 

F truth 
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truth is obliged to fummon all her force, when 
attacked by error armed with ridicule. Thus by 
oppoiitig one paffion to another, and opinion to 
o]^inion, a wife legiflator puts an ejid to the admi- 
ration of the populace, occafioned by a falfe prin- 
ciple, the original abfurdity of which is veiled 
by fome well deduced confequences. 

This is the method to avoid confounding the 
immiitable relations of things, or oppofing na- 
ture, whofe aftions not being limited by time, 
but operating ii\ceflantly, overturn and deftroy 
all thofe vain regulations which contradidt her 
laws. It is not only in the fine arts, that the imi- 
tation of nature is the fundamental principle ; it 
is the fame in found policy, which is no other than 
the art of uniting, and direding to the fame end, 
the natural and immutable fentiments of man- 
kind, > 



CHAP. XXIV.. 
Ofldlenefs. 

, ' ' '■ ' 

A WISE government will not fufFer, in \ht 
midft of labour and induftry, that kind of politi- 
cal idlenefs, which is confounded, by rigid de- 
claimers, with the leifure attending riches acquire- 
ed by indttflry, which is of ufe to an increafing 
fociety, when confined .within proper limits. . I 

cat! 
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call tbofe politically idle, who neither contribute 
to the good of focicty by their labour nor their 
riches - who continually accumulate, but never 
fpend ; who are reverenced by the vulgar with 
ftupid admiration, and regarded by the wife 
with difdain ; who, being viftims to a monaftic 
life, and deprived of all incitement to tha^ adivity 
which is neceffary to prcferve, or increafe itscom* 
forts, devote all their vigour to pafiions of the 
ftrongeft kind, the paffions of opinion. I call not 
him idle^ who enjoys the fruits of the virtues, of 
vices of his anccftors, and in exchange for his 
pleafures, fupports the induftrious poor. It is not 
then the, narrow virtue of auftere moralifts, but 
the laws, that fhould determine, what fpecies of 
idlenpfs deferves punilhment. 



C H A P. XXV. ^ 

Of Banijbment^ and Confif cation. 

He who diilurbs the public, tranquillity, who 
4oes not obey their laws, who violates the conditio 
ons on which men mutually fupport and defend 
each other,- ought to be excluded frojn fociety, 
that is, banilhed. 

It feerps, as if banilhment (bouJd be the pu- 
niftimrent of thofe, who being accufed of an atro- 
cipus crime, are probably, but not cerjtainly^ 

F rj. guilty. 
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guilty. For this ptirpore would. be required a law, 
the leaft arbicrary, and the moft prccile poffible ; 
which fliould condema tobanifhment, thofe who 
hwc reduced the community to the fatal alterna- 
tiv^eitherof fearing or punifhi«g tbera unjuftly ; 
ftill, however, leaving them the facred right of 
proving their innocence; The reafons ought to 
be ilroiiger for banifhing a citizen than a (Iran- 
ger, and for the firft accufation, than for one 
Mrhohath been often accufed. , 

Should the perfon, who is excluded for ever 
from focicty, be deprived of his property ? This 
qucftion maybe confidered in cfifferent lights. 
The confifeadon of eflSbds, added; to baniihment, 
is a greater puniihnent, than haoifbrnent alone ; 
there ought then to be fome cafes, in which, ac- 
cording to the crime, cither the whole fortune 
(bonld be confifeated, or part only, or none at all. 
The whole (hould be forfeited, when the law, 
which orceins batiUhment, declares at the fame 
time, that all connections, or relations between 
the fociety and the criminal, afe annihilated - In 
this cafe, the oitizen dies ; the man only remains, 
and with refpcft to a political body the death of 
the citiun (hould have the fame confequences 
with the death of ^tman. It feems to foltew 
then, that in this cafe, the efFeds of the crimi- 
nal (hould devolve to his lawful heirs. But it is 
not on account of this refinement that I difepprovc 
©f confifcations. If f(^e have infilled, tliatthey 

were 
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were a reftraint to veng^ncc, arid the violence of 
particulars, they have not refleded, that though 
punifliments be prodtM^tive of good, they are not, 
on that account, nK>rejaft • tobe juft, they muft 
be neceffary. Even an ufeful ii^uftice can never 
be allowed by a legi{lator,>ho means to guard 
againfl: watchful tyranny ; which, under the flat- 
tering pretext of momeiTtary advantages, .would 

. eftablifh permanent principles of deftrudticai, and 
to procure the eafe of a few in a high (tation^ 

^ would draw tears from thoufands of the poor. 

The law which ordains conlifcations, fets a 
price on the head of the fubjedt, with the guilty 
punifhes the innocent, and by reducing them to 
indigence and defpair, tempts them ta become 
criminal. Can there be a moire melancholy ipeo- 
tacle, th^n a whole family, overwhelmed with 
infamy and mifery, from the crime of their chief ? 
a crinrie, which if it had been pofiible, they were 
, reftrained from preventing, by that fubmiffion 
which the laws themfelves have ordained. 



CHAP. XXVI, 

Of the Spirit of Family in States. 

It i^ remarkable, that many fatal adls of injuf- 
tice have been authorifed and approved, even by . 
the wifeft and moft experienced men, in the 

freeft 
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freeft republics. This has being owing to thcfr 
having confidered the ftate, rather as a fociety of 
families^ than of men, Let us fyppofe a nation 
compofed of an hundred thoufand men, divided 
into twenty thoufand families of five perfons each^ 
including the head or ipafter of the family, its 
reprefentative. If it be an aflociation oi families^ 
there will be twenty thoufand men^ and eighty 
thoufand flaves ; if oimen^ there will be an hun- 
dred thoufand citizens, and not one flave. In the 
firft cafe, wc behold a republic, and twenty 
thoufand little monarchies, of which the heads 
are the fovereigns ; in the fecond the fpirit of li- 
berty will not only breathe in every jpublic place 
of the city, ^nd in the aflemblies of the nation, 
but in private houfes, where raehfind the greateft 
'part of their happinefs, or mifery . As laws and 
cuftoms are always the efFedt of the habitual fen- 
timents of the members of a repubHe, if the fo- 
ciety be an afTociation of the heads of families, 
the fpirit of monarchy will gradually make its 
way into the republic itfelf, as its efFe£ls will only 
be reftrained by the oppofite intei:efts of each, 
and not by anunlverfal fpirit of liberty and equa- 
lity. The private fpirit of family is a fpirit of 
minutenefs, and confined to little concerns. Pub - 
lie fpirit, on the contrary, is influenced by gene- 
rar principles and from fadts deduces general 
rules of utility to the greatefl: number. 

' In a republic of families, the children remain 

under 
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under the authority of the father as long as he 
lives, and are obliged to wait until his death for 
an exiftcnce dependant on the laws alone. AccuC- 
tomed to kneel and tremble in their tender years, 
when their natural Xentiments were lefs reftrained 
by that caution, obtained by experience, which 
is called moderation, how (hould they refift thofe 
obftacles, which vice always oppofes to virtue, in 
the languor and decline of age, when the defpair 
of reaping the fruits is alone fufficient to damp tlie 
vigour of their rcfolutions ? 

Im a republic, where every man Is a citizen, , 
family fubordination is not the efF^d of coxnpul- 
fion, but of contract ; and the fons difengaged 
from the natural dependance, which the weak- 
nefs of infancy and the neceffity of education re- 
quired, becbme free members of fociety, but re* 
main fubjcd to the head of the family for their ^ 
own advantage, as in the great fociety. 

In a republic, of families, the young people, 
thit is the moll numerous, ^and mofl: ufeful part 
of the nation, are at the difcretion of their ftithers : 
in a republic of men, they are attached to their 
parents by no other obligation, than that facred 
and inviolable one of njutustl affiftance, and of 
gratitude for the bepefits they have received ^ a 
fentiment, deftroycd not fo much t>y the wicked- 
Defsof the human heart; as by a miftaken fub- 
jedtion prcfcribed by the laws. ^ 

These 
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These contradidioBs between the laws of fa- 
milies, and the fundamental laws of a ftate, is 
the fourcc of many others between pubi ic and 
private morality^ which produce a perpetual 
conflict in tte mind. Domcft re morality infpi res 
fubmiffion and fe^ : the other, courage, and' li- 
berty. That inftrudls a man to confine his bene- 
ficence p a final! number of perfcxrks, not of 
his own choice ^ this, to extend it to all mankind ; 
that commands a continual fachfice of himfelf to 
tL vain idol, cdWcdxhc good of jhe family^ which is 
often no real good to any one of thofe who com- 
pete it ; this, teaches him to confider his own ad- 
vantage without offending tlie laws, or excites 
him to facrifice bira^f for the goodof hiscouiitry ^ 
by rewarding himlK;for«hand with the fanaticifm 
it infpires. S^ch contradictions, are the ireafoa 
thdt men pcglefttfae purfuitof virme, which dbey 
can hardly diilkiguifli midfl the otifcurity and 
confufion of natural and moral obje£ts. How fre- 
quently are men, opon a retrolpedion of their 
adions, aftoniflied to find themfelves diihoneft ? 

I^ proportioa to the increafe of fodety, each 
member becomes a fma Her part of the whole; 
and the republican ^rit diminiflies in the feme 
proportion, if negle<aed by the laws. Political 
focieties, like the human body, have their limits 
circumfcribed, which they cannot exceed without 
difturbing their oeconomy. It feeras as. if the 

great nefs 
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greatnefs of a ftate ought to be inverfely as the 
fenfibility and aftivity of tbfe individuals ; if oa 
the contrary, population, and activity increafe ia 
the fartie |3tpportion, the laws will with difficulty 
prevent the crimes arifing from the good they 
have prodliced. An over-grown republic can 
only be faved fronn defpotifm, by fi^b-dividing it 
into a nun]iber of confederate republics. But how 
is this pradica We ? By a dqfpotic didlator, who 
with the courage oi Sylla^ has as mbch genius for 
buaMb&gUp, Its that RoiiKan had for putting down. 
If he be an arabittousman, his reward will be 
immortal glory; if ajAilofopher, the bieffings of 
-his feljow-citizens wiU fuffidcntly confole him for 
the lofs of authority, though he ihould not be 
infonfible , to their iugraikude. ^ 

In proportiptn as the fentiments, which unite tis 
to the ftate grow weaker, thofe which attach us 
to the objects which moce iinnnedtately (iirround 
us grow ilronger 4 therefore in themoftdeipo- 
tic government, friend(hi|>s are imore durable, 
and domeftic virtues (which are always of the 
loweft clafe) are the moft convnon, or the only 
vi rmes exifting. Hence i t appears how confined 
ha'Tc been the views of the great^ number of 
le^iflators. 
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CHAP. XVII. 

Of the Mildnefs of Punijbments. 

The tourfe of my ideas has carried me away 
from my fubjed, to the elucidation of which i 
now return. Crimes are more efFcdkually |)re- 
vented by the certainty, than the fevmty of pu- 
nifhment. Hence in a magiftratc, the neccffity 
of vigilanot, and in a judge, of implacability, 
which that it may become an ufeful virtue, 
Should be joined to a mild legiflation. The cer- 
tainty of afmall punifhment will make a ftrong- 
er impreffion than the fegr of one more fevere, 
if attended with the hopes of efcaping; for it is 
the nature of mankind to be terrified at the ap- 
proach of the fmalleft inevitable evil, whilft hope, 
the beft gift of heaven, hath the power of difpell- 
ing the apprehenfion of a greater ; efpecially if 
fupportcd by examples of impunity, which weak- 

nefs, or avarice too frequently afford. 

« 

If puniihments be very fevere, men are natu- 
rally led to the perpetration of other crimes, to 
avoid the punifliment due to the firft. The coun- 
tries and times moft notorious for feverity of pu- 
nifliments, were always thofe in which the moft 
bloody and inhuman aftions and the moft atroci- 
ous crimes were committed ; for the hand of the 
legiflator and the afTaffin were directed by the 

fame 
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fame fpiiit of ferocity ; which, on the throne, 
di<ftated laws of iron to flaves and favages, and in 
private inftigatqd the fubjeft to facrifice one ty- , 
rant,, to make, room for another. 

lit proportion as punifhmepts become more 
cruel, the minds of men, as a fluid rifes to the 
f^me height with that which furrounds it, growr 
hardened and infenfible ; and the force of the 
paflions ftill continuing, in the fpace of an hun- 
dred years^ the ^A^<?/ terrifies no more than for- 
merly iht prifon. That a punifhment' may pro- 
duce the efFed required, it is fufficient that tlie 
evil it occafions (hohld exceed the goad cxpcde4 
from the crime ; including in the calculation the 
certainty of the punifliment, and the privation 
of the expedted advantage. All feverity beyond 
this, is fuperfluous, and therefore tyrannical. 

Men regulate their conduft by the repeated 
impreflions of evils they know, and not by thofe 
with which they are unacquainted. Let us, for 
example, fuppofe two nations, in one of vvhich 
the greatefl punifliment is, perpet^al flavery^ and 
in the other, the lobeeL I fay, that both will in- 
fpire the fame degree of terror; and that there 
can be no reafons for increafmg the punifliments 
of the firft, which are not equally valid for aug- 
menting thofe of the fecond, to more lafting and 
more ingenious mod<js of tormenting -, and fo on 
to. the moft exquifite refinements of a fcie'nce too , 
well known to tyrants. 

. There 
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There are yet two other confequenccs of cru- 
el punifhments, which counter-aft thepurpofe of 
their inftitution, which was to prevent crimes. 
TXytfirjl arifes from the impoflibility of eftablifti- 
inganexaft proportion between the crime and 
pnnifhment, for though ingenious cruelty hath 
greatly multiplied the variety of torments, yet 
the human frame can fuffer only to a certain de- 
) grcc, beyond which it is impoffible to proceed, 
be the cnor^pnity of the crime ever fo gr^a t. The 
y2rwiconfeqaence is, impunity. Human nature 
is limited no lefs in evil than in gobd» Exceffive 
barbftrity can never be more than temporary ; it 
being impoiEble that it (hould be fuppor ted by a 
$pQ[:manent fyflem of legiilation ^ for if the laws 
t^ l)e tn» cruel they mud be altered, or anarchy amd 
^ impunity will fucceed. 

Is it poffible, without fhuddering with horror, 
to read in biftory of the barbarous and ufelefe tor- 
ments that were coolly invented and executed by 
men who were called fages ? Who does not trem- 
ble at the thoughts of thoufands of wretches, 
whom their mifery, either caufed or kolerated hf 
the laws, which favoured the few and otjtraged 
the many, had forced in defpair to return to a 
(late of nature ; or accufed of impoffible crimes^ 
the fabric of ignorance and fuperftition ; or guil- 
, ty only of having been faithful to their own prin- 
ciples; who, I fay, can without horror, think 

of 
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of their being torn to pieces with flow nnd ftudi- 
ed barbarity, by men endowed with the fanfe 
paffions and the fame feelings ? A dejightful 
fpedacle to a fanatic multitude ! 



CHAP: XXVIIL 

Of the Punijbtnent of Dtatb. 

The ufefefs profuGon of punifliments, which 
has never miade men better, induces me to en- 
quire, whether the puniflhment of dtath be really 
juft or ttfeful in a well governed ftate ? What 
rigia^ I aik, have men to cut the throats of their 
fcliow-creatures ? Certainly not that on which the 
fovereignty aiicJ laws are founded. The laws, as 
! have jfaid before, arc only thie fom of the fmaii- 
eft portions qi the prrvate liberty of each indi- 
vidual, and reprefent the generrf will, which is 
the aggregate of that of each individual Did 
any one ever give to others the right c^ taking 
away his life ? Is it pofliWc, that in the finaHeft 
pqrtions of the liberty qf each, facrificed to the 
good of the public, can be contained the greatcft 
of all' good,' life ? If it were fo, how fhall it be 
reconciled to the maxim which tells us, that a 
man has no right to kill himfelf ? Which he cer- 
tainly muft liave, if he could give it away to an- 
other. 1 

But 
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But the punidiment of death is not authorized 
by any right ; for I have demonftratcd that no 
fuch right exifts. It is therefore a war of a 
whole nation againft a citizen, whofe deftrudion 
they confider as neceflary, or ufcful to the gene- 
ral good. But if I can further demonftrate, that 
it is neither neceflary nor ufeful, I (hall have gain- 
ed the caufe of humanity. 

The death of a citizen cannot be neceflary, 
but in one cafe. When, though deprived of his 
liberty, he has fuch power and connexions as may 
endanger the fecurity of the nation ; when his 
exiflence may produce adangerous revolution in 
the eftabliflied form of governn>ent. But even 
in this cafe,^ it can only be neceflTary, when a na« 
tion is on the verge of recovering or lofing its li- 
berty ; or in times of abfolute anarchy, when the 
diforders themfelves hold the place of laws. But 
in a reign of tranquillity \ in a form of govern- 
ment approved by the united wiflics of the na- 
tion ; in a (late well fortified from enemies witli- 
out, and fupported by fl:rength within, and opi- 
nion, perhaps more eflicacious ; where all power 
is lodged in the hands of the true . fovereign ; 
where riches can purchafe pleafures and not au- 
thority, there can be no neceflity for taking away 
the life of a fubjed. 



Ip 
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If the experience of all ages be not fuflScient to 
prove, that the punifliment of death has never 
prevented deterrtiined men from injuring fociety ; 
if the example of the Romans; if twenty years 
reign of Elizabeth, emprefs of Ruflia, in which 
ihe gave the fathers of their country an example 
more^illuftrious than many conquefts bought with 
blood ; if, I fay, all this be not fufficient to per- 
fuade rnankind, who always fufpedt the voice of 
reafon, and who chufe rather to be led by autho- 
rity, let us confult human nature an prqpf of my 
aflcrtion. 

It is not the intenfenefs of the pain that has ^ 
the greateft efFedt on the mind, but its continu* 
ance ; for our fenfibility is more eafily and more 
powerfully afFefted by weak but repeated impref- 
fions^ than by a violent, but momentary, ipi- 
pulfe. The power of habit is univerfal over eve- 
ry feiifible being. As it is by that we learn to 
' fpeak, to walk, and to fatisfy our neceffities, fo 
the ideas of morality are ftamped on our minds 
by repeated impreffions. 'JThe death of a crimi- 
nal is a terrible but momentary fpeftacle, and 
therefore a lefs efficacious method of deterring 
others, than the continued exaniple of a man de- 
prived of his liberty, condemned, as a beaft of 
burthen, to repair, by his labour, the injury he 
has done to fociety. If I commit fiich a crime^ 
fays the fpedtator to himfclf, Ijball he reduced to 

that 
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that miferabk condition for the reft of nt") life, A 

nsucd more powerful preventive than the fear of 

deaths which men always behold in diilaut ob« 

fcurity. 

.'1 
The terrors of death make fp flight an impref; 

lion^that it has not force enough to wiihftand the 
forgetfulnefs natural to mainkind, even in the mod 
cifential things ; efpecially when aflifled by the 
paflions. Violent impreffions furprize us, but 
their efFeft is momentary ; they are fi| to produce 
thofe revolutions which inftantly transform a 
common man into a Lacedemonian or a Perfian j 
but in a free and quiet government they ought 
to be rather frequent than ftrong. 

The execution of a criminal is, to the miilti* 
tude, a fpeftade, wJiicb in fome excites wmjf^ 
lion mixed with indignation. Thefe fentiqaenta 
occupy the mind much more than ttet falutary 
terror which the laws eiideavouf to infpire \ hut 
in the contemplation of-continued fuff^ring, ter^ 
ror is the only, or at leaft the predominant fen- 
fation. The feverity of a punifliment (hould be 
juft fufficient to excite compaffion in the fpefta- 
tors, as it is intended naore for them than foi; the 
criminal. 

A PUNISHMENT, to bcjuft, fliould haveonly 
that degree of feverity which is firiicient to deter 
others. Now there i^ pio map, who upon the 

leaft 
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leaft refleftion, would put in competition the to- 
tal and perpetual lofs of his liberty, with the 
greateft advantages he could poffibly obtain in 
ionfequence of a crinrie. Perpetual flavery then^ 
has in it all that is neceffary to deter the moft har- 
dened and determined, as much as the punilh- 
ment of death. I fay it has more. There are 
many who can look upon death with intrepidity 
and firmnefs j feme through fanaticifm, and 
others through vanity, which attends us even to 
the grave J other's from a dcfperate refolution, ei- 
ther to get rid of their mifery, or ceafe to live : 
but fatiaticifm and vanity forfake the criminal iii 
flavery, in chains and fetters, in an iron cage j 
and defpair feems rather tlie beginning than ihe 
end of their mifery* The mind, by colleding 
itfelf and uniting all. its force, can, for a moment 
repel affailing grief • but its moft vigorous efforts 
are infufficient to refift perpetual wretchedneC^^ ' 

In all n^tlons^ where death is ufed as a punifh- 
ment, every example fuppofes a new crime com- 
mitted. Whereas in perpetual flavery^ every cri- 
minal affords a frequent and lading example; and 
if it be neceifary that men fhould often be wit- 
neffes of the power of ihe laws, criminals fhould 
often be put to death ; but this fuppofes a fre- 
quency of crimes ; and from hence this punifh* 
ment will qeafe to have its effed, fo that it mull 
be ufeful and ufelefs at the fame time. 
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r^HALL be told, that pet petual ffAvery is as 
painful a punijhment as difiath, and therefore as 
cruel. I anfw^r that if all the mif^rable mo- 
ments in tbe life of a flave were colledled into one 
point, it would be a more cruel puhifhment thaa 
any other j but thefe are fcattered -through his 
whole life, whilftthe pain of death exerts all its 
force in a moment. There is alfo tinother advan- 
taige in the puniftimcnt of flavery, ^hich is, that 
it is more terrible to the fpeiftator than to the 
fufFerer himfelf ; for the fpedtator confiders the 
fum of all his tvr^tchfe'd moments, whilft the fuf- 
ferer, by the mifery of the prefeht, is prevented 
from thinking of the future. All evils arc in- 
creafed by the imagination and the fufferer finds 
refourcesand conlblaitions, of which the fpeftators 
are ignorant ; who judge-by their own fehfibility 
"of what paffes in a mind, by habit grown callous 
to misfortun-e. . , 

h%r us, for a moment, attend to the r<^af6ning 
of a robber or aflaffm, who is deterred from violat-* 
ing the laws by the gibbet or the wheel. I am fen- 
fible, that to develop the fentiments of one's own 
heart, is an art which education only can teach ? 
but altho' a villain may not be able to give a clear 
account of his principles, they neverthelefs influ- 
ence his conduct. He reafons thus. " What are 
*' thefe laws, that I am bound to refpedt, which 
*' make fo great a difference between me and a 
** rich man ? He refufes me the farthing I afic of 

"him, 
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** him, and excufes himfelf by bidding me have 
•' recourfe.to labour, with which he is xmac- 
•* quainted. Who made thefe laws f The rich 
" ind the great, who never deigned to vifit the 
*' miferablc hut of the poor ; who have never 
" feen him dividing a piece of mouldy bread, 
*' amidft the cries of his familhcd children and 
♦* the tears of his wife. Let us break thofc ties, 
** fatal to the greateft part of mankind, and only 
** ufeful to a few indolent tyrants. Let us attack 
•* injuftice at its fource. I will return to my na- 
** tufal ftate of independance. I fliall live free 
** and happy on the fruits of my tourage and in- 
*^ duftry . A day of pain and repentance may 
** come, but it will be ftl6rt ; and for an hour of 
" grief I (hall enjoy years of picafure and liber- 
" ty. King of a fmall number as determined 
** as my fclf, I will corredt the miftakes of for- 
^^ tune ; and I (hall fee thofe tyrants gtiow p^lc, 
** and tremble at the fight of him, '^I'hQm .with 
*^ infulting pride, they "wpuld not fuficr to rapk 
" with their dogs and horfcs/' 

Religion: then prefents itfelf to the mi^d of 
this lawlefs villain, and proixuTing him^In^pft a 
certainty of eternal happinefs upon the eafy terms 
of repentance, cpntributes mtich to leflen t^ehpr- 
ror of the laft fcene of the tragedy. ^ 

BuT^he who forefces, tbathe mull pafs^a gr<?at 
numbcrr of years, even his.whpk life, in p^in and 

G 2 flavcryj 
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(lavery ; a flave to thofe laws by which he was 
protected in fight of his fellow, citizens, with 
whom he lives in freedom and fociety ; makes ^n 
ufeful comparifon between thofe evils, the uncer- 
tainty of his fuccefs, and the Ihortnefs of the 
time in which he fhall enjoy the fruits of his 
tranfgreflion. Theexample of thofe wretches con- 
tinually before his eyes, makes a much greater 
impreffion on him than a punifliment, which in- 
' ftead x>f correding, makes him more obdurate. 

The punifhm.ent of death is pernicious tofoci« 
ety, from the example of barbarity it affords. If 
the pailions or the neceflity of war, have taught 
men to (hed the blood of their fellow-creatures, 
the laws, which are intended to moderate the fe- 
rocity of mankind, (hould not increafe it by ex- 
amples of barbarity, the more horrible, as this 
puniihment is ufually attended with formal page- 
antry. Is it not abfurd, that the laws, which deteft 
and punifh homicide, (hould, in order to prevent 
murder, publicly commit murder themfelves? 
What are the true and mod ufeful laws ? Thofe 
compacts and conditions which all would propofe 
and obferve, in thofe moments when private inte- 
reft is filent, or combined with that of the public. 
What are the natural fentiments of every perfon 
concerning the punifliment of death ? We may 
read them in tlie contempt and indignation with 
which every one looks on the executioner, who 
-is ncvcrthelefs an innocent executor of the public 
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will; a good citizen who contributes to the ad- 
vantage of fociety the inftriiment to the gene- 
ral fecurity within, as good foldiers are without. 
What then is the origin of this contradidtion ? 
Why is this fentiment .of .mankind indelible, to 
the fcandal of reafon ? It is, that in a fecret cor- 
ner of the mind, in which the original imjireffi-^ 
ons of nature are dill preferred, men difcover a 
fentiment which tells them, that their lives are 
not lawfully in the power of any one, but of that 
neceflity only^ which with his iron fcepter rules 
the univerfe. 

What muft men think, when they fee wife 
magiftrates and grave minifters of juftice, with 
indifference and tranquillity, dragging a criminal 
to death, and whilfta wretch trembles with ago- 
ny expedtingthe fatal ftroke, the judge, who 
has condemned him, with the coldeft infenfibility, 
and perhaps with no fmall gratification from the 
exertion of his authority, quits his tribunal to en- 
joy the comforts and pleafures of life ? They will 
fay, " Ah ! thofe cruel formalities of juftice are 
^' a cloak to tyranny, they are a fecret language, 
" a folemn veil, intended to conceal the fword by 
" which we are facrificed to the infatiable idol of 
" defpotifm. Murder, which they would repre- 
** fent to us an horrible crime we fee praftif- 
** ed by them without repugnance, or remorfe. 
" Let us follow their example. A violent d^^a^h 
** appeared terrible in their defcriptions, but we 

•* fee 
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•* fee that it is the affair of a moment. It will be 
" dill Icfs terrible to him, who not expeding 
*' it, efcapes almoft allthe paiii/* Such is the 
fatal, though abfurd reafoning of men who are 
difpofed to commit crimes ; on whom the abufe 
of religion has more influence than religion itfelf* 

If it be cibjefted^ that almoft all nations in all 
ages have punifhed certain crimes with death, I 
anfwer that the force of thefe examples vanHhes 
when oppofed to truth, againft which prefcription 
is urged in vain. The hiftory of mankind is 
an immenfe fea of errors, in which a few abfcure 
truths may ber« ^nd fhere be found, 

Bu T human facrifices have alfo been common 
in alnaoft all nations. That fome fixieties only^ 
cither few in number, or for a v<jry (hort time^ 
abftained from the punifhment of death is rather 
favourable to my argument ; for fuch is ihe fate 
of gre^t truths that their duration is only as a 
fialh of lightning in the long and dark night of 
error. The happy time is not yet arrived^ when 
truths as falfehood has been hitherto, (hall be the 
portion of* the greateft nuruber, 

I AM fenfible th^t the voice of one phitofophcr 

is two weak to be heard amidft the glamours of a 

jfnultitiude, blindly in(luenc:ed by cuftora^ but 

there is a fmall* number of fages^ fcattcred, oa 

the face of the earthy wHq wiU echo to tm from 
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the bottom of their hearts ;, and if thefe truths 
(hould happity fprce their way to the thrones of 
princes, be it known to them, that they come at- 
tended with the fecr^tvyifliespf ajU mankind ; and 
tell the fovereigp who deigns them a gracious re- 
ception that his Fame fliall outftiine the glory of 
conquerors, and that equitable poller ity will ex- 
alt his peaceful trophies above thofe of a Titus, 
ail AntoniauSj or a Trajan. 

Hp.w happy were mankind, if jates were nov^ 
to be firft formed, npw that we fee on the thrones 
of Europe, benevolent monarchs, friends to the 
virtues o£ peace, to th? arts aijd fciences, fathers 
of their peppJe, thPUgh crowned yet citizens ; the 
increafe of whofe authority augn^ientsthe happi- 
nefe of theix fubjefts, by deftrpying th^at int^rm?r 
diate de^tifm, which intercepts the prayers of 
the people to thie throne. If thefe humane ppn- 
-ccs have;fuffercd th? old laws to fubfift, it is 
doubtlefsij becaufe th^y are dst^rred by the nurn- 
berle& abft^des, M^hich oppofe the fubv-f rfion qf 
errptfs isft^feliflied by the f^ftioa of many ages -, 
and therefore every wife citizen \y\\[ wi(h fpr the 
ino^eafe of their amhority. 
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C HA P. XXIX. 

Of Imprifonme^it. 

That a magiflrdte, the executor of the laws, 
Ihouldhavea power to imprifon a citizen, to de- 
prive the man he hates of his liberty upon frivo- 
Ions pretences, and to leave his friend unpunifhed, 
iiotwithftanding the ftrongeft proofs of his guilt, 
is an error as common, as it is contrary to the 
end of fociety, which is perfona! fecurity, 

. Imprisonment is a punifliment which differs 
from all others in this particular, that it ncccflarily 
precedes convidtion ; but this difference does not 
deftroy a circumftance, which is eflential, and 
common to it with all other punifhments,^ viz. 
that it (hould never be inflifted, but when ordain- 
ed by the law. The law (hould therefore deter* 
mine the crime, the prefumption, and the evi- 
dence fufficient to fubjeft the accufed to imprifon- 
ment and examination. Public report, his flight, 
his extrajudicial confeffion, that of an' accomplice, 
menaces, and his conftant enmity with the per- 
fon injured, the circumftances of the crime, and 
fuch other evidence, may be fufficient to juftify 
the imprifonment.of a citizen. But the nature 
of this evidence fhould bej?etermined by the la>vs, 
and not by the magiftrates, whofe decrees are 
always cqntrary to political liberty, when they 
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are not particular applications of a general max- 
im of the public code. When punilliments be- 
come lefs feVere, and prifons lefs horrible ; when 
companion and hunianity (hall penetrate the iron 
gates of dungeons, and direft the obdurate and in- , 
exorableminifters of juftice,the laws may then be 
(atisfied with weaker evidence for imprifonment. 

A PERSON accufed, imprifoned, tried and ac- 
quitted, ought not to be branded with any degree 
of infamy. Among the Romans, we fee that 
many accufed of very great crimes and after- 
wards declared innocent, were refpe^lcd by the 
people and honoured with employments in tfie 
ftate. , But why is the fate of an innocent perfon 
fo different in this age ? It is, becaufe the pre- 
fent fyftem of penal laws prefents to our minds 
an idea of power rather than of juftice. It is, 
becaufe the iccufed and convifted are thrown in- 
difcriminately into the fame prifon ; becaufe im- 
prifonment is rather a punifhment, than a 'tneans 
of fecuring the perfon of the accufed;' and be- 
' caufe the interior power, which defends the laws, • 
and the exterior, which defends the throne and 
kingdom are feparate, when they fhould be unit- 
ed. If the firfl were (under the common autho- 
rity of the laws) combined with the right of judg- 
ing, but not however immediately dependant ou 
the magiftrate, the ponip that attends a military 
corps, would take off the infamy ; which like all 
popular opinions, is niore attached to the manner 

and 
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and form, than to, the thing itfelf ; afl^may be 
fecn in iTHlitary imprifopment, which iQ thp com- 
mon optnion, is not fo di^raceful as the civile 
But the barbarity and ferocity of our anc€ftor§ 
the hunters of the north, ftill fubfift among the 
people^ in our cuftoms andt our laws^ which; arc 
always feveral.ages behind the a^ual refinements 
of a nation. 



C H A P. 



XXX. 



^ Of PfDfecutktt and Prefcrifmn. 

The prooft of the crtirw b^ing obtained, and 
the certainty of it determined, it is ncceflary 
ta allpw the criopin^I tin^e and mea^s for hisjyf^ 
tificaiion ^ but a time fo (bort, as not to diminiih 
that prtHnpritude of puniftiment, which, ^S: wc 
have fbewn, is one of the moft powerful mieans 
of preventing crimes. A piiftalcen humanity 
may objeft to the fbonnefs of the time, but the 
force of the objedlion will vanifli, if we cojifider 
that the danger of the innocent increafcs with the 
defeats of the leglflation • 

The time for injquiry and for juftification 
Ihould be fixed by the laws and not by the judge, 
who, in that cafe, would become legiflator. 
With regard to atrocious crimes, which are long 
remembered, when they are once proved, if the 
crincrinal has fled, no time Ihould be allowed ; 

but 
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but inlefs confidemble and more obfcure crimes^ 
a time (hould be fixed, after which the delin- 
quent (hould be no longer uncertain of his fate^ 
For in the latter cafe, the length of time, in 
which the crime isalmoft forgotten, prevents the 
example of impunity, and allows the criminal ta 
ameod, arid become a better member of fociety. 

. Genbr AL principles will here be fufficiept, it 
being impoffible to fix precifely the limits of time 
for any given legiflation, or for any fociety in any 
particular circumftance. I (hall ofnly add, that 
in a nation; willing to prove the utility of mode- 
rate punifhment, laws, which according to the 
nature of the crime increafe or diminifh the time 
of enquiry and juftification, confidering the im- 
prifonmentor the voluntary exile of the criminal 
as a part of the puijilhment, will form an eafy 
divifion of a fmall number of mild punifhments 
for a great number of crimes. 

But, it mufl: beobferved, the time for inqui^ 
ry andjuftification (hould not increafe in direft 
proportion to the atrocioufnefs of crimes; for 
the probability of fuch crimes having been 
committed^ is inverfely as their atrocioufnefe. 
Therefore the time for enquiry, ought in fome 
cafes to be diminlflied, and that for juftification 
increafed, £5? vice verfa. This may. appear to 
contradid what I have feid above, namely, that 
- equal puni^ments may be decreed for unequal 

crimes^ 
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crimes, by confidering the time allowed the cri- 
minal, or the prifon as a punilhment. 

In order ^o explain this idea, I fhall divide 
crimes into two claffes. The firft comprehends 
homicide, and all greater crimes ; the fecond^ 
crimes of in inferior degree. This diftindion is 
founded in human nature. The prefervation of 
life is a natural right ; the prefervation of proper- 
ty is a right of fociety. The motives that induce 
men to fhake off the natural fentiment of com- 
paffion, which muft be deftroyed before great 
crimes can be committed, are much lefs in num- 
ber than thofe, by which from the natural delire 
of being happy, they are inftigated to violate a 
tight which is^ not founded in the heart of man, 
But is the work of fdciety. The different de- 
grees of probability in thefe two claffes, requires 
that they ftxould be regulated on different princi- 
ples. In the greateft crimes, as they are lefs fre- 
quent, and theprobability of the innocepce of the 
accufed being greater, the time allowed him for 
his juflifiqation fliould be greater, and the time of 
inquiry lefs. For by haftening thq definitive fen- 
tencc, the flattering hopes of impunity ^are de- 
ftroyed, which are riiore dangerous, as the crime 
is more atrocious. On the contrary, in crimes of 
lefs importance, the probability of the innocence 
being lefs, the time of enquiry (hould be greater, 
cind that of juflification l^efs, as impunity is not fo 
dangerous. 
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But this divifion of crimes into two clafles 
IhoulcJ not be admitted, if the confequences of 
impunity >yere in proportion to the probability of 
the crime. It fhould be confidered, that a per- 
fon acqufed, whofe guilt or innocence is not deter- 
mined for want of proofs, may be again impri- 
foned for the fame crime, and be fubjed to a new 
trial, if frefh evidence arifes, within the time 
fixed. 

This is in my opinion the beft method of pro- 
viding at the fanae tinfe, for the fecurity and li- 
berty of the fubjed, without favouring one at the 
expence of the other ; which may eafily happen, 
fince both thefe bleffings, the inaliefnable an4 
equal patrimony of every citizen, are liable/ to 
be invaded, the one by open or difguifed defpo- 
tifm,, and the other by tumultuous and popular 
anarchy. 



CHAP. 



XXXL 



Of Crimes of difficult Proof 

With the foregoing principles in view, it will 
appfear aflonifhing, that reafon hardly eyer pre- 
fided yat the formation of the laws of nations ; 
that the vveakeft and moft .equivocal evidence, 
and even conjectures have been thought fufficient 

proof 
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proof for crimes the mod atrocious, (and 
thercforernpft improbable) the mpft ebfcure^ 
and chimferical ; asif it were the intpreft of the 
laws and the judge not to inquire into the truth, 
but to prove the crime ; as if there were not a 
greater riik of condemning an jiMiocent perfon 
when the probability of his guilt is lefs. 

The, generality of men want that vigour of 
mind and refolution which are as neceflary*for 
gi'eat. crimes, as for great virtues, and which at 
the fanoc time produce both the oneapd the other 
in thofe nations, which are fiipported by^ the aftt- 
vity of their government, and a paifion for the 
public good. For in thofe which fobfift by their 
gfeatnefs or power, or by the goodnefs of their 
laws, the paifions beiBg in a weaker d^ree, feem 
calculated rather to maintain than to improve the 
form of governmeiSit. This naturally leads us 
to an important conclufion,^/z. that great crimes 
do not always ^produce the deftrudion of a na- 
tion. ' 

« 

There are fome crimes, which though fre- 
quent in fociety,.are of difficult proof, a circum- 
ftance admitted, as equal to the probability of the 
innocence of the accufed. But as the frequency 
of thefe crimes4s not owing to their impunity fo 
much as to other caufes, the danger of their paflT- ". 
ing.unpuniflied is of lefs importance, and there- 
fore the time of examination,^ and prefcription 

may 
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I 

1 

inay be tqually diminiftied. Thefe piindpl^ 
afe differ er>t from thdfe commonly received; for 
it is in crimes, which ^re f>roved wkh the grea^ft 
difficuky, fuch «^ adultery, and fodomy, that 
prefumptions, half proofs, &c. are ' admitted : ^ 
if a man could be h^lf innocent,' and b^Ifguiky ; 
that is half punifhable and half abfolvable. It is 
in thefe cafes that torture fliould exercife its cruel 
po^er on the petfon oJP the aceufed, the witneffes, 
itnd even bis own family, -as, with unfeeling in- 
difference fome Civilians have taught, who pre- 
tended to diiftate la ws to nations, 

' Ad ULTER Y is a eiitne, whidh, pdi ticafl y toa- 
fidered, owes its exiftence totwo caufcs, •»!&. 
pernicious kws, and the 'pbwerfiil iittraiaida be- 
' t ween the fexes. This^t tradlien is fimilar i-n gm- 
i\y circumftances td gravity^ the fpring of motion 
in the tiliiverfe, X.ike this, it i^ diitiiniifhed by 
dlftance V one regulates the niotion of the body, 
the other of the foul. But they differ in one re- 
fpeft ; the force of gravity decrcafes in propord* 
6n to the obftacles that oppofe it ^ the other 
gathers ftrerrgth and vigour as the obftacles in^ 
' cieafc. ^ 

If I weretpeaking to nations guided only by 

'the laws of nature, I would tell them, that there 

isa confiderable difference between adultery arid 

all other crimes. Adultery proceeds from an a- 

bufe of that neceffity, which is eonftant and uiii- 

vcrtU 
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verfal in human nature j a neceflity interior to the 
formation of fociety, and indeed the founder of 
fociety itfelf ; whereas, all other crimes tend to 
ihedeftrudtion of fociety, and arifefrom momen- 
tary paffions, and not from a natural neceflity. 
It is the opinion of thofe, who have ftudied hif- 
tory and mankind, that this neceflity is conftant- 
ly in the fame degree in the fame climate. If 
this be true, ufelefs, or rather pernicious, muft all 
laws and cuftoms be, which tend to diminilh the 
fum total of the efFefts of this paflion: Such laws 
would only burden one part of, focietj with the 
additional neceflities of the other ; but on the 
contrary, wife are the laws, which following the 
natural courfeof the river, divide theftream into 
a number of equal branches, . preventing thus 
both fterility and inundation. 

' , Con J u G AL fidelity is always greater in propor- 
tion as marriages are more numerous, and lefs 
difficult. But when the intereft or pride of fami- 
lies, or paternal authority, not the inclination of 
the parties, unite the fexes, gallantry foon bfeaks 
the flender ties, in fpight of common moralifts, 
who exclaim againft the efFeft, whilft they par- 
don the caufe. But thefe rtfledions are ufelefs to 
thofe, who, living in the true religion aijl from 
fublimer motives, which correct the eternal laws 
of nature. 
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Th^ adt of adultery is a crirpe fo inftanta* 
heous, fo myfterious^ and fo concealed by the veil 
which the laws themfelves have woven ; a veil 
neceflary indeed, but fo trahfparent, as to height- 
fen rather than conceal the charms of the objeft ; 
the opportunities are fo frequent, and the danger 
of difcovery fo eaGly avoided^ that it were much 
eafier for the laws to prevent this crime, than to 
punifti it when committed. 

To every crime, which^ f^om its niature, mult 
frequently remain unpuniJhed, the punilhment h 
an incentive. Such is the nature of the human 
mind, that difficulties, if not infurmountable, 
nor too great for our natural indolence, embellilli 
the objeft, and fpur us on to the purfuit. They 
are fo many barriers that confine the imagination 
to the objed, and oblige us to cpnfider it in every 
point of view. In this agitation,, the mind natu- 
rally inclines and fixes itfelf to the moft agreeable 
part, ftudioufly avoiding every idea that might 
create difguA. 

The crime of fodomy, fo feverely punifhed by 
the laws, and for the proof of which are employ- 
ed tortures, which often triumph over innocence 
itfelf, has itsfource much lefs in the paflions of 
man in a fr?e and independant ftate, than in fo-' 
ciety and a flave. It is much lefs the efFcft of a 
fatiety in pleafures, than of that education, which, 
in order to make men ufeful to others, begins by 

H making 
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making them ufelefs to ihemfclves. In tliofe pub- 
lic feminaries, where ardent yoijth arc carefully 
excluded from all commerce with the other feXy 
as the vigour of nature blooms, it is cofifumed in 
a manner not anly Bfelefs to nrlankind, but whicl^ 
accelerates xhi approach of old age. 

The murder of baftard-children is, in like 
' manner, the ef&dt of a cruel dilemma, irt whicb 
a woman finds hcrielf who has been feduced 
through weakncfs, or overcome fey force. Ther 
alternative is, either her o>yn infamy, or the death 
of a being, who is incapable of feeling the lofa of 
life. How can (he avoid preferring the laft to; 
the inevitable mifery of herfelf and; her unhappy 
infant? The beft tnethod of preventing thia^ 
crime, would be efFeftuaHy to protect the weak, 
^oman from that tyranny^ which exaggerates alt, 
vices that cannot be concealed under the cloak of 
virtue. 

I DO hot pretend to leflen that jufl: abh orrencc 
which thefc crimes deferve, but to drfcover the 
fources from whence they fpring; and 1 think I 
may draw the following conclufion : Tbaubej^ 
nifiment of a crime cannot be ju/l^ {tbat isy necejfa-, 
ry) iftbe laws bave fiot endeavoured to prevent that 
crime by the beft means which times and circumftan-, 
ces would allow. 
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C H A P. XXXII. 

Of Suicide. 

Suicide is a crime, which feems not to admit 
of punifhment, properly fpeaking; for it cannot 
be InAifted but on the innocent, or upon an in- 
fenfible dead body. In the firft cafe, it is unjuft 
and tyrannical, for political liberty fuppofes all 
punilhments entirely perfonal ; in the fecond, it 
has the fame efFeft, by way of example, as the 
fcourging a ftatue. Mankind love life too well ; 
the objefts that furround them, the feducing 
phantom of pleafure and hope, that fweeteft error 
of mortals, which makes men fwalldw fuch large 
draughts of evil, mingledwith a yery few drops of 
good, allure them too ftfongly, to apprehend 
that this crime will ever be common from its 
unavoidable impunity. The laws are obeyed 
through fear of punifhmeiit, but death deftroys 
all fenfibility. What motive, then can reftrain. 
the defperate hand of fuicide ? 

He who kills himfelf does ^ lefs injury to 
fociety, than he who quits his country for 
ever ; for the other leaves his property be- 
hind him, but this carries with him at leaft - 
a part of his fubftance. Befides, ^s the ftrength 
of a fociety confifts in the nurtber of citizens, 

H2 he 
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he who quits one nation to refide in another, be- 
comes a double lofs. This then is the queftion : 
whether it be advantageous to fociety, that its 
members fhould enjoy the unlimited privilege of 
migration ? 

Every law that is not armed with force, , or 
whiGb» from circunlftances, muft be inl^edlual, 
fliould not be promulgated. Opinion, which 
reigns over the minds of men, obeys the flow 
and indiredk impreffions of the kgiflator, but re- 
fifts them when violently and direftly applied ; 
and ufclefslaws communicate their infignificance 
to the moft falutary, which are regarded more as 
obftacles to be furmounted, tliaa as fafeguardsof 
the public good. But further, our perceptions 
being limited, by inforcing the obfervance of 
la\Vs which are evidently ufelefs, we deftroy the^ 
influence of the moft falutary. 

From this principle a wife diTpenler of public 
happinefs may draw (bmc ufeful confequences, 
the explanation of which would carry me too far 
from^ my fubjedt, which is to prove the inutility 
of making the nation a prifon. Such a law is vain, 
becaufe unlefs inacceffible rock.^ or impaflable 
feas divide the country from a'l others, how will 
it be poflible to fecure every point of the circum- 
ference, or how will you guard the guards them- 
felves? Befides, this crime once committed, can- 
not be puniflied 4 and to punifii it beforehand, 

v/ould 
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would be to punifti the intention and not the aftU 
on 5 the will, which is entirely out of the power 
of human laws. To punifh the abfent by confif- 
cating his efFefts, befides the facility of coll ufion 
which would inevitably be the cafe^ and which, 
without tyranny, could not be prevented, would 
put a ftpp to all commerce with other nations. 
To punifh^ the crjminal when he returns, would 
be to prevent him from repairing the evil he had 
already done to fociety, by making his abfence 
perpetual. Befides any prohibition would increafe 
the defire of renaoving, and woijld infallibly pre- 
V4snt ftrangers from fettling in the country. 

Wh at muft we think of a government which 
lias no means, but fear, to keep its fubjefts in 
their own country ^ rb which, by the firft impref- 
fions 6f their infiancy, they are fo ftrongly attach- 
ed. The moft certain method of keeping tpen at 
home is, to make them happy ^ and it; is the in- 
tcreft of every ftate to turn the balanqe, not only 
of commerce, but of felicity in favour of its fub- 
jeds. Thepleafures of luxury are not the principal 
feurces of this happinefs ; though, by preventing 
the too great accumulation of wealth in a f^w 
hands,they bepome a neceflaryremedy againft the 
too great inequalityof individuals, which always 
increafes with the progrefs of fociety. 

When the populoufnefs of a country docs not 
in^reafe in proportion to its .e3ftent, luxury fa^ 

vours 
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vours dcfpotifro, for where men arc mofl: difjpcrf- 
cd, there is leafl iiiduftry ; and where there isleaft 
induftry, the depcndance of the poor upon tlie 
luxury of the rich is greateft, and the union of the 
opprefled againft the oppreflors is lead to be feared. 
In fuch circumftances, rich and powerful men 
more eafily command diftinftibn, rcfpedt and fer- 
vice, by which they are raifed to a greater height 
above the poor.; for men are more independant the 
lefs they are obfcrved, and are lead obferved when 
mofl: numerous. On lhc<:c«itrary, when the num- 
berof people is too great in proportion to the extent 
of a country, luxury is a check to defpotifm ; be- 
caufe it is a fpur to induftry, and becaufe the la- 
bour of the poor affords fo many pleafures to the 
rich, that they difrcgard the luxury of oftentation, 
which would remind the. people of their depen* 
dance. Hence we fee, that in vaft and depbpulat- 
cd ftates, the luxury of oftentation prevails over 
that of convenience ; but in countries more po- 
pulous, the luxury of convenience tends conftant- 
ly to diminilh tte luxury of oftentation. 

The pleafures of luxury have this inconveni- 
ence, that though they employ a great number oi 
hands,'yet they are only enjoyed by a few, whilft 
ihe reft, who do not partake of them, feel the 
want more fenfibly, on comparing their ftate with 
that of others. Security and liberty, reftrained 
by the laws, are the bafis of happinefs, and when 
attended by thefe, the pleafures of luxury favour 

population, 
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, population, without wFiich they become the inftru- , 
merits of tyranny. As the moft noble and gene- 
roits animals fly to folitude and inacceffible de- 
ferts, and abandon the fertile plains to man, their 
greatcft enemy ; fo men rejed pleaAire it felf, when 
offered by the hand of tyranny. 

But to return. If it be demonftrated, that 
the laws which imprifon men in their own coun- 
try are vain and unjuft, it will be equally true of 
thofe which punifh fuicide^ for that can only be 
puniflied after death, which is in the power of 
God alone ; but it is no crime^ with regard to 
man, becaufe the punifhment falls on an innocent 
family. If it be objected, that the confideration 
of fuch a punifhm^nt may prevent the crime ^ I 
iinfwer^ that he who can calmly renounce theplca- 
fureof exiftence; who is fo weary of life, as to 
brave the idea of eternal mifery, wiH never be i-n- 
ftuenced by the more diftant, and lefs powerful 
confiderations of family and children. 



CHAP. xxxia . 

Of Smuggling, 

s 

• Smuogling is a real offence againfl the foye- 
reign and the nation - but the punifhment fhould 
riot brand the offender with infamy, becaufethis 
crime is not infamous in the public opinion. By 

infliding 
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infli^ing infamous punifhmcnts, for crimes that 
arc not reputed fo, we deftroy that idea where it 
may be ufeful. If the (ame punifliment be de- 
creed for killing a pheafant as for killing a man^ 
or for forgery, all difference between thofe crimes 
will (hortly vanifh. It is thus that moral fenti^ 
ments are deftroyed in the heart of man ; fenti- 
xnents, the work of many ages and of much 
bloocjfhed ; fenti ments, that are fq flawly, and ^ 
with fo much difficulty produced, and for the ef- 
tabliftipient of which fucH iublime motives, and 
fuch an apparatus of geremonies were thought 
l^celTary. 

This crime is owing to the laws themfelves j 
for the higher the duties, the greater is the advan«^ 
tage, and confcquencly, the temptation -, which 
temptation i§ jngfeafed by the facility of pcrpe-. 
tration, when ihcgircumferencethat isgi^arded [^ 
gf great extent, andthcmcrchandife prohibited is 
fmail in bulk. The fei^ure and lofsof the gooda 
attempted to be fmuggled, together^ with thofe 
that are found alorg w,ith them, isjuftj but it 
would be better iq leflen the duty, becaufemen 
rifque only in proportion to the advantage ex-i 
pcded. 

This crirpe being ^ thefr of what belongs to 
the prince, and cqnfequently, to the nation, why 
is it not attended wjth infamy? I anfwer, that 
crimes, whigh men confjder as procjudlive of nq 

bacj 
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bad confequenccs to themfelves, do not intereft 
them fufficiently to excite their indignation. The 
generality of mankind, upon whom remote con- 
fequences make no impreflion, do not fee the evil 
that may refult from the praftice of fmu^ling, 
cfpecially if they reap from it any prefent ad- 
vantage. They only perceive the lofe fuftained 
by the prince. They arei not then interefted in 
refufing their efteem to the fmuggler, as to one 
who has committed a theft or a forgery, or other 
crimes, by which they themfelves may fufFer ^ 
from this evident principle, that a fenfible be- 
ing only interefts himfelf in thofe evils, with 
which he is acquainted. 

Shall this crime then, committed by one 
who has nothing to lofe, go unpunifhed ? No: 
There are certain fpecies of fmuggling, which 
fo particularly afFe<a the revenue, a part of go- 
vet'nment foe{rential,and managed with fo much 
difficulty, that they deferve imprifonment, or 
even flavery •, but yet of fuch a nature as to be 
propoTrtioned to the crime. For example, it 
. would be highly unjuft that a fmu^ler of to- 
bacco (hould fufFer the fame punilhment with a 
robber, or affaffin ; but it would be moft con- 
formableto the nature of the offence, that the 
produce of his labour (hould be applied to the 
yfe of the crown^ which he intended to defraud. 

C FT A P. 
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CHAP. XXXIV. 

Of Bankrupts. 

The neceflity of good faith in contrads^ and 
ihc fupport of commerce, oblige the legiflature 
fo fecure, for the creditors, the perfons of bank- 
rupts. It is, however, ncceflary to diftinguilh 
between the fraudulent and the honejft bankrupt. 
The fraudulent bankrupt (hould be puniflied ia 
the fame manner with him who adulterates the 
coin ; for to falfify a piece of coin, which is a 
pledge of the mutual obligations between citizens, 
is not a greater crime than to violate the obliga- 
tions therafclves. But the bankrupt who, after 
a drift examination, has proved before proper 
judges, that either the fraud,, or lofies of others, 
or misfortunes unavoidable by human prudence, 
have ftript him of his fubftance ^ upon what bar- 
barous pretence is he thrown into prifon, and thus 
deprived of the only remaining good, the melan- 
choly enjoyment of mere hberty ? Why is he 
ranked with criminals,' and in defpair compelled 
to repent of his hon^fty ? Confcious of hie inno- 
cence, he lived eafy and happy under the j)ro- 
tedion of thofe laws, which, it is true, he vio- 
lated, but not intentionally. Laws, didated by 
the avarice of the rk:h, and accepted by the 
poor, fcduced by that univerfal and flattering 

hope 
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hope which makes men believe, that all unlucky 
accidents are the lot of others, and the niofl for- 
tunate only their fhare. Mankind, when influ- 
enced by the firft impreffidns, love cruel laws, 
although, being fubjcft to them tbemfelvcs, it is 
the intereft of every perfon that they fftould be 
as mild as poflible ; but the fear of being injured 
is always more prevalent than the intention of 
irjuringothrt-s. 

But to return to the honeft bankrupt. Let 
his debt, if you will, not be confidered as can- 
celled, till the payment of the whole ; let him 
be refufcd the liberty of leaving the country 
without leave of his creditors, or of carrying in- 
to another nation that induftry, which, under a 
penalty, he Ihoiild be obliged to ernploy for their 
benefit; but what pretence can juftify the dc- 
privingan innocent, though unfortunate, man of 
his liberty, without the leafl: utility to. his credi- 
tors ? 

But fay they, the hardships of confinement 

will induce him to difcover his fraudulent tranf- 

adions ; an event, that can hardly be fuppofed, 

after a rigorous examination of his conduft and 

affairs. But if they are not difcovered he will 

efcapeunpunilfhed. It is, I think, a maxim of 

government, that the importance of the political 

inconveniences, arifing from the impunity of a 

crime. 
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ccime, are dtre^ly as the injury to the public^ 
and inverfely as the difEcuhy of proof. 

It will be ncccflary to diftinguifh fraud at- 
tended with a^ravating circumflances from fim- 
pte fraud, and tliat from perfect innocence. For 
the firft, let there be ordained the fame puni(h- 
ment as for forgery ? for the fecond, a lefs punifli- 
inent but with the iofs of liberty ; an^if perfectly 
honeft, let the bankrupt himfelf chufe the me- 
thod of re-eilablilhing himfelf and of fatisfying 
his creditors^ or if he (hould appear not to have 
been ftriitly honed, let that be determined by 
his creditors. But thefe diftindions fhould b6 
fixed by the laws, which alone are impartial, 
and not by the arbitrary and dangerous prudence 
ef judges*. 

With 

* It rmj be alledged that the intereft of commerce and 
ptoperty fhould be fecured ; but commerce and property 
are not the end of the focial compact, but the means of 
•IktatmAg that end ^ and to expofe all the members of fo- 
cietjr toi:ruel^Uws, to preferve them from evils, neceiTatily 
ciccaiioned bj the infinite combinations which relult from 
the aftnal ftate of political focleties, would be to make the 
end fobfervient to the means, a paratogifm in alt fciences, 
and particBlarly in politics. In the former editions of this 
work» I myfclf fell into th>s error, when I faid that the 
lioned bankrupt fhould be kept in cuftody, as a pledge for 
)>is debts, or employed as a (lave, to work for his credi- 
tors^ I am ailiamcd of having adopted fo cruel an opinion. 

1 hav& 
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With what cafe might a^fagacious legiflator 
prevent the greateft part of fraudulent bankrupt- 
cies, and remedy the misfortunes that befall the 
hon^ft and induftrious ! A public regifter of all 
contradts, with the liberty of confulting, it al- 
lowed to every citizen ^ a public fund formed 
by a contribution of the opulent merchants for 
the timely ailiftance of . unfortunate induflry, 
were efVabli(hments that could produce no real 
inconveniences^ and many advantages. But un- 
happily, the moft fimple, the eafieft, yet the 
wiieft laws, that wait only for the nod of the le« 
giflator, to dUfufe through nations, wealth, 
power, and felicity ; laws which would be re- 
garded by future generations with eternal grati- 
tude, are either unknown^ or rejedled. A reftlcls, 
iiud trifling fpirit, the timid prudence of the pre* 
fent moment, a diftruftand averfion co the moft 
ufeful novelties, poffefs.the minds of thofe who 
are impowered to regulate the aftions of man- 
kind. 

I have been accufed of impiety ; I did not deferve ir. I 
have, been accufed of fedition ; I deferved it as liccle. But 
I infulted all ihb rights of humanity, and was never re- 
proached. 
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CHAP. XXXV. 
Of Saniluaries. 

t 

Ar6 fettduarics juft. ? Is a convention be- 
tween nations nrntually to give up their drimt-^ 
nals, qfeful? 

« ■ 

In the whole extent of a political ffate, there 
(h^uld be no place independant of the laws« 
Their power ftiould follow every fubjeft, as the 
(hadow followB the body^ San^uaries, and im- 
pmiity diflfcr^only in degree, and as the effedl of 
punilhments depends niore on their certainty, 
than their greacnefs, men arc more ftrongly in- 
vited to crimes by fan£tuaries, than they are de- 
terred by puniftunentr To increafe the number 
of fanftuaries^ is to ere€t fo many little fbve- 
reignti^j for where the laws have no power, 
new bodies will be formed in oppofition to the 
public good, and a fpirit eftablifhed contrnry to 
that of the ftate. Hiftory informs us, that from 
the ufe of fandluaries have arifen the greateft re- 
volutions in kingdoms, aid in opiftions. 

Some have pretended, that in whatever coun- 
try a crime, *that is an adtion contrary to the laws 
of fociety, be committed; the criminal may be 
juftly punilhed for it in any other ; as if thecha- 

^ ra(fter 
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raster of fubjeft were indeUWe or fynonymoiis 
with, or worfe than that of flave ; as if a man 
could live in one country, and be fubjeft to the 
laws of another^ or be accountable for his a<Slions 
to two Sovereigns, or two codes of laws, often 
contradictory. There are alfo who think, that 
ao adl of cruelty committed, for example, at 
Conftantinopie may be puniihed at Paris; for 
this abftradted reaibn, that he who offends hu- 
manity, (hould have enemies in all mankind, 
and be thcobjeft of univerfal execration-, as if 
judges were to be the knights errant of human 
nature in general, rather than guardians of par- 
ticular conventions between men, ' The place of 
puiiffhment can certainly be Ho other, than that 
where the crime was committed ; for the neceffity 
of punifhing an individual for the general good 
fuhfifta there, and there only. A villain, if he 
has 9Qt broke through the conventions of a foci- 
cty, of which by my fuppofition he was not a 
member, may be feared, and by force banifhed 
and excluded from that fociety ^ but ought not 
to be formally puniihed by the laws, which were 
only intended to maintain the focial compaft, 
apd not to punilh die intrinfic malignity of 
adions. 

Whether it be ufeful that nations fhould 
nautually deliver up their criminals ? Altho* the 
certainty of there being no part of the earth 
where crimes are not puniftied, may be a means 

of 
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of preventing thcm,I fliall not pretend to deter* 
mine this queftion, until laws moreconformable 
to the neceffitie^y and rights of humanity, and 
until milder puniihrnents, an4 the abolition of 
the arbitrary power of opin jon, ihall afford feca- 
rity to virtue and innocence when opprefied ; and 
until tyranny (hall be confined to the plains of 
Afia, and Europe acknowledge the univerfalem* 
pire of reafon, by which the intcrefts of fove-' 
reigns, and fubjefts, are belt united. 



CHAP. XXXVF. 

Of Rtvmrds for apprehending ^ or killing Crt-* 

minals. 

Let us liow enquire, whether it be advan- 
tageous to fociety, to fet a price on .the head of 
a criminal, and (b to make of every citizen an 
executioner. If the offender hath taken refuge 
in another ftate, the fovereign encourages hj^ 
fubjefts to cpmmit a crime, and to expofe them- 
felves to a juft punilhment ; he infults that na- 
tion, and authorizes the fubjedts to commit on 
their neighbours fimllar ufurpations. If the cri- 
minalftil! remain in his own country, to fet a 
price upon his head is the ftrongeft proof of the 
weaknefs of the government. He who has 
ftrength to defend himfelf, will not purchafe the 
affiftance of another. Befides fuch an edidt con- 
founds 
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founds all the ideas of virtue, and morality, al- 
ready too wavering in the mind of man. At 
one time.treaiihcry is putiifhed by the laws, at 
another encouraged. With one hand the Icgif- 
lature ftrcngthens the; ties of kindred, andfriend- 
Ihrp, and with the other, rewards the violation 
rf both. Always in eontradiftion with himfelf, 
now he invites the fufpefting minds of men to 
mutual confidence, and now he plants diftruft iri 
every heart. To prevent one crime he gives 
birth to a thoufand. Such are the expedients of 
weak nations, whofe laws are like temporary re- 
pairs to a tottering fabriek. On the contrary, 
as a natfoii becomes more enlightened, honefty 
end mutual confidence become more neceflary^ 
and arc daily tending to unite with found policy. 
Artifice, cabals and obfcure and indire(5t adions 
are more eafily difcovered, and the intereft of 
the whole is better fecured againft the paffioiis 
of the individual. 

Even the times of ignorance, when private 
virtue was encouraged by public morality, tnay 
afford inftrudtion and example to more en- 
lightemed ages. But laws which reward treafon, 
excite clandeftine war, and mutual diftruft, and 
Gppofe that neceflary union of morality and po- 
licy, which is the foundation of happinefs^ and 
univerfal peace. 



CHAP. 



114 AN ESSAY ON 



CHAP. XXXVJI. 

Of AtUmpts^ Accomplices y and Pardon. 

The laws da not puniih the intention ; neTcr<<- 
thelefF, an attempt, which manifefts the inten* 
tton of committing a crime, deferves a puniih^ 
ment ; though lefs, perhaps, than if the criine 
were adually perpetrated. The importance of 
preventing even attempts to commit a crime fuf- 
ficiently'authorifes a puniftiment; but as there 
may be an interval of time between the attempt 
and the execution^ it is proper to refefvc the 
greater punifhment for the a<5kual commiffion^ 
that even after the attempt there may be a mo- 
tive for dcfiftin^ '' 

, In like manner, with regard to the accom^ 
plices, they ought not tofuffer fo fevere a punifh- 
ment aa^the immediate perpetrator of the crime. 
But this for a different reafon. When a number 
of men unite, and run a common rifle, the 
greater the danger, the more they endeairour to 

diftribute it equally. Now, if the principals be 
punilhed more feverely than the acceflaries, it 
will prevent the danger frorn being equally di- 
vided, and wjll increafe the difficuhy of finding 
a perfon to execute the crime, as his danger is 
greater by the difference of the punifhment. 

There 
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There can be but one exception to this rule ; 
and that is^ when the principal receives a reward 
from the accomplices. In that cafe^ as the dif- 
ference of the danger is compenfated, the punVfli- 
mcnt Ihould be equal. Thefe refledions may 
appear too refined to thofe who do not confider^ 
that it is of great importance^ that the laws 
(houid leave the ailbciates as few means as pof- 
iible of agreeing among themfelves. 

V 

/ 

lN,lbme tribunals a pardon is offered to an ad- 
complice in a great crime, if he difcover his af- 
fofiates. This expedient has its advantages.and 
diiadvantages. The di fad vantages are, that the 
law author ifes treachery, which is detefted' even 
by the villains themfelves*, and introduces crimes 
of cowardice^' which are much more pernicious 
to a nation than crimes of courage^ Courage is 
not common, and only wants a benevolent power 
to direft it to the public good. Cowardice on 
the contrary, is a frequent, felf-interefted and 
conj:agious evil, which can never be improved 
into a virtue. Befides, the tribunal, which has 
recourfe to this method, betrays its fallibility, 
and the laws their weaknefs, by imploring the 
affiftance of thofe by whom they are violated. 

The advantages aire, that it prevents great 
crimes, the efFefts of whiijjh being public, and 
the perpetrators concealed, terrify the people. 
It alfo contributes to prove, that he who violates 

1 2 the 
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the laWs, which are public conventions, will alio 
violate private compacts. It appears to mc, 
that a general law, promifing a reward to every 
accomplice who difcovers his ailbciates, would 
be better than a fpecial declaration in every par- 
ticular cafe ; bccauie it would {»:event the union* 
of thofe villains, as it would infpire a xnotual 
.diftruil, and each would be afraid of «3cpofing 
himfelf alone to danger. The accomplice, how- 
ever (hould be pardoned on condition of tranf- 
portation. .... But^it is in rain, that 
I torment rayfelf with endeavouring to exti)>- 
guifh the remorfe I feel in attempting to in- 
duce the facred laws, the monument of (lublic 
confidence, the foundation of human morality, 
to authorife diiTimulation and perfidy. But what 
an example does it offer to a nation, to fee the 
interpreters of the laws break their promife of 
pardon, and on the ftrength of learned fubtleties, 
and to the fcandal of public faith, drag him to 
punifliment who hath accepted of their invita- 
tion! Such examples are not uncommon, and 
this is the reafon, that political fociety is regarded 
as a complex machine, the fprings of which are 
moved at pleafure by the moft dextrous or moll 
powerful. 
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c H A P. xxxvni 

Of fuggejlive Interrogations. 

The laws ^t\ivdk fuggefirue Interrogations ; that 
l$> according to the civilians, queftions, which^ 
with regard to th^ circumftances of the crime; 
7^ ffe€ial when they (Jiould be general:, or, in 
Other words, thofe, queftions, which having art 
immediate reference to the crinoe, fuggeft to the 
criminal an immediate anfwer. Interrogations^ 
according to the law, ought to lead to the fa^f^ 
indire&ly and obliquely, but never direAly ot 
imniediately. The intent of this injunftion is 
cither that they Ihould not fuggeft to the ac-; 
cufed an immediate anfwer that might acquit 
him, or that they think it contrary to nature that 
a man (hould accafe himfelf. But whatever be 
the motive, the laws have fallen into a palpable 
contradidtioD, in condemning fuggeftive interro- 
giations, whilft they authorife torture. Can there 
be an interrogation more fuggeftive than pain ? 
Torture will fuggeft to a robuft villain an obfti- 
liatc filence, that he rnay exchange a greater 
puniftiment for a lefs ;* and to a feeble man con- 
felfion to relieve him from the prefent pain, 
which afFeds him more than the apprehenfion of 
the future. If a fpeci^l interrogation be contrary 
to the right of nature, as it obliges a man to ac- 

cufe 
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cafchimfclf, torture will certainly :do it more 
cffedlually. But men arc influenced more by 
the names than the nature of things. • 

He, who obftinatcly refufes to anfwer the 
interrogatories, deferves a punifhment, which 
(hbuld be fixed by the laws, and that of the 
fcvereft kind ; that criminals (hould not , by ' 
their filence, evade the example which they owe 
the public. But this puniibment is not neceiTary 
when the guilt of the criminal is indifputable, 
becaufe in that cafe interrogation is ufelefs, as'is 
tikewife his confefTion, when there are, without 
it, proofs fufiicient. This laft cafe is rooft cdm- * 
mon for experience (hews, that in the greateft 
pumber of criming! profecytipns, the culprit 
pleads not guilty, 



CHAP. XXXIX. 

Of a ^.articuUr Kind of Crimes. 

The reader will perqeive that I have omitted 
fpeakingof a certain clafs of crimes which has 
covered Europe with blood, and raifed up thofe 
horrid piles, fro(Ti whence, midfl clouds of 
whirjing fmoke, the groans of human viftims, 
the crackling of their bones, arid the frying of 
their ftill panting bowels, were a pleafing fpec- 
tacle, and agreeable harmony to the fanaiiq 

niuUitude, 
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multitude. But men of underftanding will per- 
ceive, tM the age and country in which I live, 
will not permit me to enquire into the nature of 
this crime. It were too tedious, and foreign to 
my fubfeflt^* to pro^v^e the necemty of a perfeft 
Uniformity df^ opinions in a ilate, contrary to the 
examples of many nations ; to prove that opini- 
ons/ which differ from one another only in fome 
fubtile and obfcure diftindions, beyond the 
reach of human capacity may never thelefs difturb 
the public tranquHlity, unlefs one only religion 
be eftabliihed by authority; and that fome opi- 

, onup by being contrafted and oppofed to eadi 
other, by their collifion ftrike out the truth; 
whilft others, feeble in thcmfelves, require the 

, (upport of power and authority. It would, I 
fay, carry me too far, were I to prove, that how 
odious foever is the empire of force over the 
opinions of mankind, from whom it only obtains 
diifimulation, followed by contempt ; and, al- 
though it may feem contrary to the fpirit of hu- 
nianity and brotherly love, commanded us by 
reafon, and authority, which we more refpeft,^ 
it is neverthelcfe neceflary and indifpenfible. We 
are to believe, that all thefe paradoxes are folyed 
beyond a doiibt, and are conformable to the true 
interefts of mankind, if pradtifed by a lawful 
authority. I write only of crimes which violate 
the laws of nature and the focial contraft, and 
mto(JinSj even the temporal punifliments of 

whrcli 
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which mud be determined from other pruicipl^ 
than thofe of a limited human philofophyi 



C H A P. ' XL. 

Offalfe Ideas of Utility, 

A PRINCIPAL fourcc/of errors and injuftieC| 
are falfe iddas of. utility. For example • that 
legiflator has falfe ideas of utility^ who conlidersi 
particular more than general conveniencies ; who 
had rather command the ientiments of mankind,^ 
than excite them, and dares fay to reafon, ** Be 
** thou a flave ;" who would facrifice a thoufancj 
teal advantages, to the fear of an imaginary or 
trifling inconvenience ; who would deprive men 
of the ufe of fire, for fear of theif being burnt, 
and of water, for fear of their being drowne4 \ 
and who knows of no means of preventing evil 
but by deftroying it. 

The laws of this nature, are thof? which for-, 
bid to wear arms, difarming thofe only who are; 
not difpofed to comrnit the crime which the law^ 
mean to prevent. Can it be fuppofed, that thofe 
who have the courage to violate the moft facred 
laws of humanity, aiui the moft important of the 
code, will refpedt the lefs confiderable and arbi- 
trary injundlions, the violation of which is fo ca- 
fy, and of fo little comparative importance ? 

Does 
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Does not the execution of this law deprive the 
fubjeft of that perfonal liberty, fo dear to man- 
kind an<i to the wife legiflator ? and does it not 
futgedt the innocent to all the difagreeable cir- 
cumilances that Ihould only fall on the guilty ? It 
certainly makes the fituation of the aflaulted 
worfc, and of the aflailants better, and rather en- 
courages than prevents murder, as it requires lefs 
courage to attack armed than unarmed perfons. 

It is a falfe idea of utility, that would give to 
a multitude of fenfible beings, that fymmetry and 
order, which inanimate matter is alone capable of 
' receiving ; to negle<ft the prefent, which are the 
only motives that aft with force and conftancy on 
the multitude, for the more diftant whofe im- 
preflions are weak and tranfi tory, iinlefs increafed 
by that ftrength of imagination, fo very uncom- 
riion among mankind. Finally, that it is a falfe 
ideaof utility, which, facrificing things to names, 
feparates the public good from that of individu-* 

There is this difference between a ftate of fo- 
dety and a ftate of nature, that a favage does no 
jBorenfiifchief to another than is necefFary to pro- 
cure fome benefit to himfelf ; but a man in focie- 
ty is fometimes tempted, from a fault in the laws, 
to injnre another, without any profpeft of advari- 
' tage. The tyrant infpires his vaflals with fear 
and fervility, which rebound upon him with dou- 
ble 
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ble force, and are the caufe of his torment 
Fear, the more private and domeftic it is, the 
lefsdangerous is it to him who makes it the in- 
ftrument of his happineis ^ but the more it is 
public, and the greater number of people it af<* 
fedts, the greater is the probability that (bme 
mad^ defperate, or deiigning perlbn will feduce 
others to his party, by flattering expectations ; 
and this will be the more eaiily accompliihed, as 
the danger of the enterprife will be divided 
amoogft a greater number, becaufe the value the 
unhappy fet upon their exiftence is leis, as their 
inifery is greater. 



CHAR XLL 

r 

. Of ibi Means of preventing Crimes. . 

It is better to prevent crimes, than to punifh 
them. This is the fundamental principle of 
good legiflation, which is the art; of condudljng. 
men to the maximum of happinefs, and to the 
minimum of roifery, if we may apply this mathe^ 
matical expreiEon to the good and evil of life. 
But the means hitherto enaploycd for that pur- 
pofe, are generally inadequate^ or contrary to the 
end propofed. It i^ impoffible to reduce the tu- 
multuous aftivity of mankind fo abfolute regu- 
larity ; for, midft the various and oppofite at- 
tradlions of pleafure and pain, human laws are 

not . 
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not fufficicnt -entirely to prevent diforders in fo- 
cicty. Such, however is the chimera of weak 
laen^ when invefted with authority. To prohi- 
bit a number of indifferent anions, is not to pre- 
vent the crimes which they may produce, but to 
create new ones it is to change at will the ideas 
of virtue and vice, which, at other times, wc 
are told, are eternal and immutable. To what 
a fituation fliould we be reduced, if every thing 
were to be forbidden that might poiTibly lead to a 
crime ? We muft be deprived of the ufe of our 
fenf^. For one motive that indt^ccs a man to 
commit a real crime, there iire a tboufand which 
excite him to thofe indifierent actions, which are 
called crimes by bad laws. If then, the proba- 
bility that a crime will be committed be in pro- 
portion to the number of motives, to extend the 
fpbere of crimes will be to increafe that probabi- 
lity. The generality of laws are only exclufive. 
privileges; the tribute pf all to the advantage of 
^ few. ' i . 

WouLP you prevent crimes ? Let the laws be 
clear and fimple; let the entire force of tlie na- 
tion be united in their defence ; let* them be in- 
tended rather to favour every individual, than 
any particular claflesof men; let the l^wsbe 
feared, and the laws only. The fear of the laws 
isfalutary, but the fear of men is a fruitful and 
fatal fourc^ of crimes. Men enflaved, are more 
wluptuous, more debauched, and more cruel 

than 
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than thofe who are in ^ ftat;c of freeddfri. They 
ftudy thefciences, the interefts of nations, have 
grtat objeds before their eyes, and imitate tbem i 
but thofe, wbofe views are confined to the pre^ 
fent ixioment, endeavour, aoiidft the diftr^^oa 
of riot, and debauchery, to forget their fitua-» 
xi<m ; accuftonied to the uncertainty of all evmts, 
for the laws determine aone, the confequences of 
their crimes become problematical, whichgtvies 
an additional force to the ilren^h of their pa& 
fions. 

In a nation, indolent from the nature of ttle 
climate, the uncertfiinty of the laws confirms 
and increafes mens indolence and ftupidity. hi a 
voluptuous, but adive nation, this uncertainty^ 
occajfions a multiplicity of cabals and intrigues, 
which fpread diftrufl and diffidence through the 
hearts of all, and difTimulation and treachery are 
the foundation of their prudence. In a bravo 
and powerful nation, this uncertainty of the laws 
is at laft deftroyed, after many ofcillations from 
liberty to flavcry, and from flavcry to liberty 
again. 



CHAP. 
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CHAP. XLir. 

Of the Sciences. 

Would you prevent crimes? Let liberty be 
ftttended with knowledge. As knowledge ex- 
tends, the difadvantages which attend it dimi- 
nifh, and the advantages increafe. A daring im- 
poftor, who is always it man of fome genius, h 
adored by the ignorant populace, and defpifed by 
men of nnderftan'ding. Knowledge facilitates the 
comp^rifon of objedts, by (hewing them in diffe- 
rent points of yiew. When the clouds of igno- 
rance are difpelled by the radiance of knowledge, 
authority trembles, but the force of tlie laws re- 
tnains immoveable. Men of enlightened under- 
Handing muft neceffarily approve thofe ufeful 
conventions, which are the foundation of public 
fefety ; they compare, With the higheft fatisfac- 
tton, the inconfiderable portion of liberty of 
which they are deprived, with the fum total fa- 
crificed by others for their fecurity; obferving 
that they have only given up the pernicious li- 
berty of injuring their fellow-creatures, they 
blefs the throne, and the laws upon which it is 
eftabliOicd. 

It is falfe that the fciences have always been 
prejudicial to mankind. When they were fo, the 
evil was inevitable. The multiplication of the 

human 
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human fpecies on the face of the earth introduced 
war, the rudiments of arts, and the firft laws^ 
which were temporary compafts arifing from ne- 
cefHty, and perilhing with it. This was the firfi: 
philofophy, and its few elements were juft, as 
indolence and want of fagacity^ in the early in- 
habitants of the worlds preferved them from 
error. 

• • 
. But nqceflities increafing with the number of 
mankind, ftronger and rnore lading impreifions 
were neceffary to prevent their frequent relapfes 
into a ftate of barbarity, which became every 
day more fatal The firft religious errors, which 
peopled the earth with falfe divinities, and<:reated 
a. word of invifible beings to goverii the vifible 
creation, were of the utmoft fcrvice to niankind. 
The greateft bencfaElors to humanity were thofc 
wlio dared to deceive, and lead pliant ignorance 
to the foot of the altan By prefenting to the 
minds of the vulgar, things out of the reach of 
their fenfes, which fled as they purfued, and al- 
ways eluded their grafp ; which as they never 
comprehended, they never defpifed, their diffe- 
rent paflions were united, and attached to a fin- 
gle objed. V This was the firft tranfition of all na- 
tions from their favage ftate. Such was the ne- 
ceffary and perhaps the only bond of all focie- 
ties at their firft formation. I fpeak not of the 
chofen people of God, to whom the moft extra- 
ordinary miracles, and the moft Cgnal favours, 

fupplied 
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fuppHed the place of human policy. But as it is 
the nature of error to ful?-divide itfelf ad infini- 
iumy fo the pretended knowledge, which fprung 
from it, transformed mankind into a blind fana- 
tic multitude, jarring and deftroying each other 
in the labyrinth in whicK they were inclofed : 
hence it is not wonderful, that fome fenfible and 
philofophic minds (hould regret the antient ftate 
of barbarity. This was the firft epocha, in 
which knowledge, or rather opinions, were fa- 
tal. ^ 

The fccond may be found in the difficult and 
terrible paflage from error to truth, from dark- 
nefs to light. The violent fhock between a mafs 
of cfTors, ufeful to the few and powerful, and 
the truth fo important to the many and the 
weak, with the fermentation of paffions excited 
on that occafion, were produdtive of infinite evils 
to unhappy mortals. In the ftudy of hiftory, 
whofe principal periods, after certain intervals, 
niuch refemble each other, we freqqently find, 
in the neceflary paflage from the obfcurity of ig- 
norance to the light of philofophy, and from ty- 
ranny to liberty^ its natural confequence, one 
generation facrificed to the happinefs of the next. 
But when this flame is extinguifhed, and the 
world delivered from its evils, truth after a very 
flow progrefs, fits ^own with monarchs on tlie 
throne, and is worfiiipped in the aflemblies of 
nations. Shall we then believe, that light dif- 

. fiifed 
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fufed among the people is more dcftruftive than 
darknefs, and that the knowledge of the relation* 
of things can ever be fatal to mankind ? 

Ignorance may indeed be lefs fatal than a 
fmall degree of knowledge, becaufe this adcfs, 
to the evils of ignorance, the inevitable errors of 
a confined vifew of things on this fide the bounds 
of truth ; but a man of enlightened underftand- 
ing, appointed guardian of the laws, is the great- 
eft blefEng that a fovereign can beftcw on a nati- 
on. Such a man is accuftomed to behold truth, 
and not to fear it ; unacquainted with the great- 
eft part of thofe iniaginary and infatiable necef- 
fities, which fo often put virtue to the proof, and 
accuftomed to contemplate mankind from the 
moft elevated point of view, he confiders the na- 
tion as his family, and his fellow-citizens as bro- 
thers ; the diftance between the great and the 
vulgar appears to him the lefs, as the number of 
mankind he has in view is greater. 

The philofopher bias neceflities and interefts 
unknown to the vulgar, arid the chief of thefe is 
not to belie in public the principles he taught in 
obfcnrity, and the habit of loving virtue for its 
own fake. • A few fuch philofophers would con- 
ftitute the happinefs of a nation • which, howe- 
ver would be but of fhort duration, unlcfs, by 
good laws, the number were fo increafed, as to 
kffen the probability of an improper choice. 

CHAP. 
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C H A P. XLIU. . 

Of Magtjlrates. 

' Another method of preventing crimes is, to 
make the obfervance of the laws, and not their 
vidatipn, the intereft o^ the magiflrate. 

The greater the number of thbfe who confti- 
tute the tribunal, the lefe is the danger of corrup- 
tion ; becaufe the attempt will be more difficult, 
and the power and temptation of each individual 
will be proportionably lefs. If the fovereign, by 
pomp and the aufterity of edids, and by refufing 
to hear the complaints of the opprcffedj accuftom 
his fubjefts to fefpeft the magiftrates more than 
the laws, the magiftrates will gain indeed, but 
it will be at the expence of public and private Se- 
curity. 



CHAP, XLIV. 

Of Rewards, 

YET^nother method of preventing crimes is, 
to reward virtue. Upon this fubjeft the laWs of 
all nations are filent. If the rewards propofed 
by academies for the difcovery of ufeful truths,, 
have increafed our knowledge, and multiplied 

K good 
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good books, IS It not probable, that; rewards, dis- 
tributed by the beneficent hand of ,a fovereigh, 
ivould alfo multiply virtuous aftions. The coin 
of honour is inexh);mftibk, a^d is abundantly 
fruitful in the hands of a prince who diftributes 
it wifely. 



CHAP. XLV. 



Of Education. 
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[i>i ALCY^ the moft certain mediod of ipr^est- 
ing crimes is, tp perfeia th? fyftemcrf'^ucation. 
^ut this 16 an o]bje£k coo yaft, and ^«ceed$ my 
plan ; an ol^ed, if i may venture tp 4edare it^ 
(which is fo intimately conneftcd wkh the natur€ 
jof gpvernment, that it wili alwayis remain a b^r- 
len (pot, cultivated cfldy by a few wife men. 

• 

A GREAT man, who is perfecuted by that 
world he hath enlightened, and to whom we are 
indebted for many important truths, hath moft 
amply detailed the principal maxims of ufeful 
education. This chiefly coniifts in prefenting to 
the mind a fmall number of feledt objedls ; in 
fqbftitiUting the originals for the copies, both of 
pbyfics^l and moral phacnomena ; in leading the 
pupil to virtue by the cafy road of fentiment, 
9nd in withholding him from evil by the infallible 
pQW^jr of neceflary inconveniencies, rather than 
I by 
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by wmmwd, which only pbtdins a counterfeit 
und iDpn^entgry olpcdiencQ. 



CHAP. XLVI. 

Of Par dm, 

iVs punilhments become rxiQre mild, clemency 
find pardon arc left nec^fTary. Happy the nation 
in which they will be cbnfidered aS dangerous! 
Cleipency, which ha^ often been deemed a fuffi- 
jcient fubftitute for every other virtue in fove- 
re igns, ihould be excluded in a perfeil legiflation^ 
jvhere puniftimwts are mild a«id the proceedings 
in criminal cafe? regular and expeditious. Thia 
putb will fe^m cruel to thpfe who live in goun- 
triep, where, from the abfurdity of theJaws, and 
the feverity of punifhments, pardons, and the 
cjeamency of the prince, are neceflary. It is in- 
deed QPe of the robleft prerogatives gf th^ 
throne, but at the fame time, a tacit difapproba- 
tipn of the laws. Clemency is a virtue which 
belongs to the Icgiflatpr, and not to the executor 
of the laws; a virtue which ought to fhine in the 
code, and not in private judgment. To fliew 
mankind, that crimes are fometimes pardoned^ 
and that puni(bment is not the necejOfary confer 
quence, is to nouriih the flattering hope of im- 
punity, and is the caufe of their confidering eve^^ 
ry punifliment inflifted as an sl6X of injuftice and 
' K 2 oppreflion. 
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oppreflion. The prince, in pardoning, gives up 
the public fecurity in favour of an individuaJ, 
and, by his ill-judged benevolence, proclaims a 
public adt of impunity: Let then, the executors 
of the laws be inexorable, but let the Ijeglflator 
be tender, indulgent and humane. He is a wife 
architcifl, who ereAs his edificc^on the iFounda- 
tion of felf love, and contrives, that the intereft 
of the public (hall be the inteteft of each indivi- 
dual ; who is not- obliged by particular laws, and 
irregular proceedings, to feparate the public good 
from that of individuals, and ereft the image of 
public felicity on the bafis of fear and diftruft ; 
but like a wife philofopher, he will permit his 
brethren to enjoy in quiet, that fmall portion of 
happinefe, which the immenfe fyftem, eftablifh- 
ed by the firft caufe, permits them to taftc oii 
this earth, which is but a point in the univerfe. 

A SMALL crime is fometiraes pardoned, if the 
perfon offended cbufcs to forgive the offender. 
This may be an aft of good-nature and humani- 
ty, but it is contrary to the good of the public. 
For although a private citizen may difpenfe with 
fatisfaftion for the injury-he has received, he can- 
not remove the neceflity of example. The right 
of puniihing belongs not toapy individual in par- 
ticular, but to fociety in general, or the fove-^ 
reign. He may renounce his own portion of 
this ri^ht, but cannot give up t ha t^of others.. 

G H A P. 
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CHAP. XLVII. 

Conctujion. 

I coNCLUJOE with this refletftion, that the feve- 
rity of puniftments ought to be \n proportion to 
the ftateof the nation. Among a people hardly ' 
yet emerged from barbarity, they (hould be moft 
^ fevere, as ftrong impreffionsare required ; but in 
proportion as the minds of men become foftened 
by their inter courfe in fociety, the feverity of pu- 
niftiments fhould be diminifhed, if.it be intend- 
ed that the neceflary relation between the objeft 
and the fenfation (hould be maintained. 

From what I have written refults the following 
, general theorem, of confiderable utiRty, though 
not conformable to cuftom, the common legifla- 
tor of nations. — 

That a punifbtncnt may not be an aEl of violence^ 
of one ^ or of many againft a private member of 
fociety^ it fhould be public ^ immediate^ and necej- 
fary \ the leaft pojftble in the cafe given ; propor- 
Honed to the crime^ and determined by the laws. 
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AVING read, wiA infinite fatififa<aioD^, 
the Uttle book on Crimes aiikl Pumftmeots, 
which in morality,^ as in ntedicine, may be cohk 
pareid to one of thofe few reniedies, capable of 
alleviating our fufFeringg\v I flattered myfetf that 
it would be a means of foftening the remains of 
barbartfm in the laws of many nations ; Ihc^d 
ior fome roformation iip mankind, when I waip 
informed that, within a few miles of my aBodej 
they had juft hanged a girl of eighteen, beautiful, 
weU made, aqcompliihed, abd of a very repiita-. 
bk family. 
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She was culpable of having fuflfered herfelf to 
be got with phild, ttnd:^Ko of having.abandoned- 
hcr infant. This \infortunate girl, flying from 
bet father's houfe, is taken in labour, and with- 
out aiSftance, is .delivered of |iej biir,thep by the 
fid© of a wood. Shame, which iii the' fcx is a 
powerful paiEon, gave her ftrength to return 
home, and to cpnjccal her fituation.* She left her 
child expofed ; it is found the next morning ; 
the^moth^r is d)fcQycred„ c(Kidemiiedy and ext>- 
cuted. 

Thb fiift fault of this unhappy viftim, ought 
to have been concealed by the family, or rather 
claims the protection of the laws, becaufe it was 
incumbent, oh her fcducer to repair the injury he 
had done; becaufe weaknefs hath a right to in* 
dulgeiice ; . becaufe CQOcealing. her- pregnancy 
may endanger ; her life ; becaufe 'dedaring her 
condition dcftroya her reputation ^ and becaufe 
the difficulty of proyidiii>g for hor infant is a' 
great additional miafortunc. 

Hbr fecoad fault is more criminal. She aban- 
dons the frui^ of her weaknefey and expofes it to 
pertfh. 

But, becaufe a child is dead, is it ,abfolutely 
neceffary tokill the mother ? She did not kill the 
child. She flattered herfclf, that fonie paflenger 

would 
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would have compaffion on the innocent babe. It 
is even poffible 4feat (he- might intend to return 
and provide for it ; a fentiment fo natural in the 
breaft of a mother, that it ought to b^ prefumed. 
The law, in the country of which I am fpeaking, 
lis, indeed pofitivdy agatnft her. But is it not 
an unjuft, inhuman and pernicious hw ? Unjujl^ 
befcatiftf it makes rio difttndlion btstween her who 
hivrders; and hier who abandons her infant*; /«- 
&irw/w,^becaiifc it punilhes with death a too great 
defire of' concealing a weaknefs; pernicious^ be- 
baufelt deprives the ftate of a fruitful fubjeft, in 
a country that wants inhabitants. ' " 

Charity hath not yet eftablifhed, in that 
nation, houfcs of reception for expofed infants. 
Where charity is wanting, the law is always 
cruel. It were much better to prevent, than to 
think only of punilhlng thefe frequent misfor- 
tunes. The proper objea of jurifprudence is, to 
hinder the commiffion of crimes, rather tlian con- 
demn to death a weak woman, when it is evi- 
dent, that her tratifgreffionwas unattended with 
ma^lice, and that ihe hath already been feverely 
punifhed by the pangs of her own heart. 

^ lKsuRE,-as far as poffible, a refource to thofe 
who (hall be tempted to do evil, and you will 
have lefs to punilh. 
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CHAP, a 

Of Pumfinmms. 

This misfortune, mid tins very hard bw^ 
with which I was fo fes^bl^ tSk&tj^ prompted 
me to caft my eyes 6Q'the crimioal code of nae 
tions« The homaiie author - of tb» EAiy cpi 
Crimes and Funtflimentfi^ had but too inuch 
caufe to complain^ that the lattor freq^tndy ex* 
ceed the former, and axe fometimes deirimeatal 
to the date they were intended to ferye« 

Those ingenious punilhments, the ne plus ul- 
tra of the human mind endeavouring to render 
death horrible, feem rather the inventions of ty-^ 

ranny than of juftice. 

The punifhment of the wheel was fir ft intror 
duced in Germany, in the times of anarchy^ 
when thofe who ufurped the regal power, refolv* 
ed to terrify, with unheard of torments, thofe 
who fhould difpute their authority* In England 
they ripped open the belly of a man guilty of 
bigb treqfon ; tore out his heart, dafhed it in his 
face, and then threw it into the fire^ And 
wherein did this high treafon frequendy confift I 
In having been during a civil war, faithful to at| 
unfortunate king ; or in having fpoken freely on 
the doubtful right of the conqueror. At length 

their 
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thU^f thktixktts were foftcned ; they contirtue td 
teat out the hedtt, but not till after the death oF 
the* bflfendet. The apf)aratus is dreadful ; but 
khe death is miid, if death cau ever b^ mild. 



G H A P. Ill 

OntbePuniJbmmtofH^eiks. 

■ . ' ' ' ^ 

. . . . r 

The denunciation of dedth to ihdfe Who, iti , 
certain dogmas, differed from the eilablifhed 
cjhurch, was peculidtty the aftbf tyrailfty. No 
chriftiati empetor, before the tyrant Maximus, 
ever thought of condemning t man to puntlh- 
ment merely for tx)iflt8 of controverfy. It is 
true, indeed^ that two Spanifti bilhops purfued 
to death the Prifcilianifts under Maximus ; but it 
is alfo true, that this tyrant was willing to gratify 
the reigning party with the blood of heretics. 
Batbftrity and juftice were to him indifFerenr. 
JeMous of Thcodofius, a Spaniard • like himfelf, 
he eiideavoUred to deprive him of the empire oF 
the Edfl?, as he bad already obtained tliat of the 
Weft. Theodofius was hated for his cruelties • 
but he had found the means of gaining to his 
Jxirty the beads of the church. Maximus was 
'Willing, to difplay the fame zeal, and to attach 
the Spanifli bilhops to his fadion. He flattered 
both the old and the new religibn ; he was as 
ireacberous as inhuman, as indeed were ail thofe 

who 
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who at that time either pretended to^ or obtain* 
ed empire. That vafl pan pf the world was then 
governeid like Algiers at prefent^ Emperor^ were 
created and dethroned by the military pqWer, and 
were often chofen from among nations that were 
reputed barbarous. Theodoiiua oppofed to his 
competitor other barbarians from* Scythia. He 
filled the Army with Goths, and furprifed Alaric 
the conqueror of Rome. lu this horrible con- 
fufion, each endeavoured to (Irengthen his party 
by every means in his power. 

Ma X I m u s ha ving caofed the Emperor Qratian, 
the colleague of Thcodofius, to be aflaffinated at 
Lyons, meditated the deftrudion of Valentinian 
the fecond, who, during bis infancy, had been 
named fucceffor to Gratian. He affemWed at 
Treves a powerful army, compofed of Gauls and 
Germans. He caufed troops to be levied in 
Spain, when two Spanilh bifliops, Idacio and 
Ithacus, or Itacius, both men of credit, came 
and demanded of hitn the blood of Prifcilian and 
all his adherents, who were of opinion, that fouls 
were emanations from.God ; that the Trinity did 
tiot contain three hypoftaies V and moreover, they 
carried their facrilege fo far as to faft on fundays: 
Maximus, half pagan and half chriflian, foon 
perceived the enormity of thefe crimes. The 
holy bifliops Idacio and Itacius, obtained leave to 
torture Prifcilian and his accomplices before, they 
were put to death. They were both prefent, 

that 






CRIMES AND PUNISHMENTS, vii- 

that things might be done aiccording to orders 
and they returned blcffirig God, and numbering 
Maximus the defender of the faith, among the 
faints. But Maximus being afterwards defeated 
by Theodofius, and affaffinated at the feet of his 
conqueror, had not the good fortune to be cano- 
nized. 

It is proper to obferye, that Saint Martin, bi- 
(hop of Tours, who was really a good mM, fo- 
lici ted the pardon of Prifcilian ; but being him- 
felf acctrfed of herefy by the bilhops, he return- 
ed to Tours for fear of tjie torture at Treves. 

As to Prifcilian, he had the confdlation, after 
he was hanged, of being honoured by his fed, 
as a martyr. His feaft was celebrated, and would 
be celebrated ftill, if there were any Prifcilianifts 
remaining. 

■ ■ . < • ■■ ' 

This example made the entire church trem-r* 
ble-i but it was foon after imitated and furpafled; 
Prifcilianifts had been put to death by the fword, 
the halter, and by lapidation. A young lady of 
quality, fufpefted to have fafted on a Sunday, 
was, at Bourdieaux, only ftoned to death. Thefc 
punilhments appeared tobpild; it was proved 
that Cod required that heretics ftiould be roafted 
alive. The peremptory argument, in fupport of 
this opinion was, that God puniihes them in that 
manner in the next world, and that every prince, 

or. 
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or his ricprcfcntjitiv^, even dpv^rn to a petty conr 
ftablc, is the jmagQ of God in this fubUmgry 
world* 

0|f thifs principal it w$ii» th^t all over Europe^ 
they burnt winches and forcerer^, who were m^r 
nifeftly under (the ertpire of the devil ; and alfQ 
heterodox chriflians, whi^h were deemed ftill 
more oiminal apd d^ng^rom. 

It is not pcminly kOQwn^ what wi^s the crimf 
of thofe pri^ftsy who wer^ l>»fnt at Orleans in 
the prefence of I^jng Robert and his wife CoPt 
ftantia, in the year 1022. Jiow indeed fliould 
it be knowh P there being, at that time^ but a 
fmall n\;in}ber of clerks and monks that could 
write. All we certainly know is, that Robert 
and his wifp feafted their eye; with this abomi-r 
nable fpedtacle. One of thefeftaries had been 
, confeilbr to her majefty, who thought (he could 
tiot better repair the misfortune of having confef- 
fed to a lieretic, than by feeing him devoured 
by the flames. 

Custom becomes law : frwi that period to 
the prefent time, a fpace of more than feven 
hundred y^ars, the church hath continued to burn 
thofe that are guilty, or fuppofed guilty, of an 
error in opinion, 

' C H A P. 
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i 

On ike Extirpation of Herefy. 

It fe^fDS ncceflary to diftingutfh an hcrefy of 
opinion from fadkion. From the firft ages of 
Chriftianity opinions have been different. The 
Chriftians of Alexandria, were, in many points, 
of a different opinion from thofe of Antioch. ' 
The Achatans different from the Afiatics. This 
. diverfity of opinion exifted from the beginning, 
and probably will continue for ever. Jefus 
Chrift, who could have united all the faithful in 
the fame fentiraents, did it not ; and therefore 
we ijiay conclude that it was nojt his defign ; but 
that he chofe rather to exercifc all his churches in 
afts of indulgence and charity, by permitting 
different fyftems, yet all agreeing to acknowledge 
him their lord and mailer. Tnife feveral fe^ts, 
fo long as they were tolerated by the emperors, 
or concealed from their fight, had it not in their 
power, to pcrfccute each other, being equally fub- 
jeft to the Roman magiftrates : they could only 
difpute. If they were perfecuted, they equally 
claimed the privilege of nature : ** Suffer us,** 
they faid, *' to ,adore our God in peAce, and do 
not refufe us the liberty you grant to the Jews.*' 
Every fcdl may now urge the fame argument to 
their oppreffqrs. They may fay to thofe who 
grant privileges to the Jews : " Treat us as you 

treat 
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treat the fons of Jacob ; let us, like them, pray 
to God according to our cdnfcleaice. Our opini- 
on will no more injure your ftate, than Judaifm. 
You tolerate the enemies of Jefus Chrift ; tolerate 
us who adore him, and who differ from you only 
in theological fubcleties. Do not deprive yoar- 
felves of ufeful fuHjeds; ufeful in your man u- 
faftures, your marine, and the cultivation of 
your lands. Of what importance is it, that their 
Creed be fomewhat different from yours ? You 
want their labour, and not their Catcchifm/* 

Faction \i quite a different thing. It always 
happens, that a perfecuted fe£l degenerates into 
fadtion. The pppreifed naturally unite and ani- 
mate each other ; and are generally more induftri- 
ous in ftrengthening their party, than their perfe^ 
cutors in their extermination. They muft either 
deftroy or be 4^roycd. So* it happened after 
the perfecution excited in 304,' by Galerius, in 
the two lafl years of Dioclelian. The Chriftians, 
having been favoured by that emperor during 
eighteen years, were become too oiumeroiis'and 
too rich to be exterminated. They joined Chlo- 
rus ; they fought *for his fon Conflantine, and a 
total revolution of /the empire was the con fe- 
quence. 

Small events may be compared with great, 
when they are produced by the fame fpirit. Re- 
volutions of a fimilar kind happened in Holland, 

in 
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in Scotland, and in- Switzerland* When Fer- 
dinand and lobelia drove thq Jew^ out of Spain, 
where .they were eftablifhed, not only before the 
reigning ' family,, bul: before ^ the Moors, the 
Goths, or even the Carthaginians ; if the Jews 
had been as warlike as they were' rich, th^ 
might eafily; in qonjundion with tbe Arabs,rhav^ 

tlKy^(^^;,i}fik& ev^ Qhang«4 .the gpvcrof 
iBent unleiis f;i^<rited l^ defpair. IVJ^hooied him*^ 
felf:f^(fi5Q?4ed<^nly b€?a,i|tfe^e wji^driMen.'fraai 
Mcfjca,,i^f^ar5war4offfe^«4fpX;lji$.bq»d. .. ,,.'1 

y. .. i « y / i >. . 1 .. . 'v - • . >■ » ' ... I . ^ . '.i^ . I 

Wqu LD y,«u. p?pvf uf a fe^ from ovffftjiwMi^ 

, En^pd, , of .Germany, pf.yplljaflfl J.ofc toJi?r»|jt 
oii Th^ pnlxjn^thqd^ W J«»Hcj^-<9ub§.l^i5e» 
with a nqw^i^^, ar^, t^cpuJ: m^dp^th,^ «hitl 
and all hip adherents, . inei^ won)ei$k ^ndiclil? 
dren, without fparing one indivi.^siaU':.)?* {ft 
tolerate theip, wben numerous. The firft me- 
thod is |^t^_ <^ a ^raonft^: ^ 'tjhe ffxm^Q^ ft wife 
man. . ,. 



••i! '■..'. '"?; 



■V ......... J » ■ 

) . • • \t ■ i »• V- ' •■ . 1 ^ V y .w . • • • _^ ' V • I f 

Cha^n ywr fubjefts^rtp the (late by fh^ 
intereff. L^^tjthc C^ker japd^ Turk fiio4 
thpr gdv^ntagp in living upder ypui: laws, . |J.^t 
gipn i^ of <j]Qd |g m^ > ,^he fiyil law ip of y^Rte 
your people., _.. •' ; / .- . 

L • CHAP. 
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Of Profanation. 
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E W I S IX. king of France, *ho for his vir- 
tues was numbered among the faints, made A 
law againfl: blafphemers. He condemned them 
to a new piintfliment ^ their tongues were pierced 
^tb -a hot iron. It was a kind of retaHatioti ; 
the finding mertiber'fafFering the punifliment 
But it w^s fixnevrfmecHfficuh to'dfetermme, what 
was biafphemy. Expreffions frequently efcape ' 
firdinii mail in a piffion; from joy,or eveo^rn con- 
VtriktioiH which ^are merely cxpl«ive5,-fttch'as 
i^^fila and -the vab of xhe Hebrews, th& pol 
and the adept of the .Latins, aa aMb per Deos 
iimartafes^ an expreflbn frequently ufed, with- 
out the teaft intehtion^of iweariiigp By the im- 
t6ott^l Gods. 1* ' ^ 

•-TitE words which are called oaths^' and blaf^ 
phemy, are commonly vague terms that may be 
varioufly interpreted. The law by which they 
Sfre puniftied, feems to be founded on, that of the 
Jews which fsLys; Tim Jbalt mt' take the name of 
the Lord thy God in vahh The beft cQmtiienta- 
rtraateof opinion, that thiscomrti^ndment relates 
to perjury; and there is the more reafon to believe 
them right, as the vrordjbavey which is tranflated 
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iH vaitty properly fignifies perjury. ^ Now what 
analogy can there be betwfeen 4)erjury and Caio 
de dioSj Cadedis^ Sangbletiy VintrebleUy Corpo di 

dio^ &c* ? 

. 'J 

It was cufton^ary with, the Jews to fwear by 
the life of God, as the Lord livefb : the phrafe 
was common ; fo that it vr^iyifigi in the name o^ 
God Ihat was forbidden. 

• ■.■.» i . , ■ . 

Philip 'Augustus, mii8i, condemned 
the tiobility, who ihould pronounce the worcb 
Which arp fofcened in the terms Tttebku^ wntrt^ 
hleu^ carbleuyfangbleu^ to^ pay a fine, and the 
plebeians: to-be : ckowhed. The fir ft part of this 
•hiiW . feems puerile, the latter abominable. It 
was an qutrage to nature, to drown one ma:n for 
a crime for which another paid a few pence of 
the money of thoTe times; So that this law, 
like many other, remained unexecuted, efpecjalty 
when ; the king was exconununkated, and his 

kingdom irit^di£ted by pope Celeftiae III. 

• . • • • ■ . . ^ . . 

Saint Lewis, tranfported with zeal, order- 
jcd indifcrimindtcl)^, that whofoever (hould pro- 
nounce thefe indecent words (hould have his 
tongue bored, or his upper lip cut off A citi- 
zen of Paris, having fufFered this puniftiment, 
complained' to Pope Innocent IV. This Pontiff 
remonftratcd to the king, that the punrfhmcnt 
was too great for the crime, which however bad 

t 2 no 
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no ef&d upon hi^ ma^dty. Hiffj Imd Tt been 
for mankiod, if ihePopethad never affi^^^ anj 
otber fuperiority ovei; kings* , 

The Ordinance of Lewis XIV. fays, " Tbc^e 
tehcfhall beoonyi&cd of hzviaf^ Xwxnhjf or 
blafp^emed (he holy name of God^ of his oioft 
lioly fliiothcr^ qr <^\hi5 famts^ fli^ltibrthe firft 
offence, pay a fine ; for the ftcdnd^ thirds aii4 
fourth, a double, triple, and quadruple fine ; for 
ihe. fifth, (hall beiput into ftocks '; for the fixtb 
iihail (laixl in the pillory, and \otkh\i^i\pp6T lip^^ 
foe the ieyenth, fbail have Ins tongue oiu out.^V 

. ' . - ■ f < ... . . , , . 

I V .• • • 

THia b\r.a{>peat:s to,bebiirDtane<aisdjxift, asf 
Inflidks a oniel' puQiftuhent Di\ty on atfeven&Id-M* 
petition, which can ha];diy be 



'• f* 



But with regatd to more atrocbus profbnati- 
-dns^ whicUare stalled facrilege, the crici|ina}^^* 
nance mentioaBonlycobbttig of churdhes; it tak«5^ 

no notice of public impieties^ pcrfai^becati(e|hey 
were not fuppofed to happen, or were too diffi- 
cult to ;fpecifj^: They are Ifrft therefore to the 
diferetipn of the judge ; and. yet nothing oMgbr 
.tobclcft to.difcr^ionv ; '- ; ' 

• - ■ ^ 

In fijich ^xt WprdiiiAjry cafe$, how^iis the ju^e 

to k^ ? Hf (houki c^fider the ageof the oflS^nd- 

er, the nature ai)d. degree of bis ofibice^ and par* 

ticukrly tlie nc^elTtty i>f a public exanaple. A^ 

I qualitatc 
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qualitate perfona^ quoque rei conditione £5? temporis . 
iS ^atis iS fsKUU *^^ clmentmspafuendtm. \ If 
i^he law does .-not exprefsly fay that fuch a crime 
j^Il be punifiied wj^ death, ivhat judge Ihafi 
think :hin^j&{f aetborized ^o pronounce that 
fentence ? If the law be filent ; if neverthelefs a 
ipuBiQnnent fee required, the judge ought certain- 
ly^-witbo^t befitation, to defcrce the Jcaft fevcrc^ 
becaufe be is a m^n, ^v ; . 

% V . ■ > >» ^ 
T . ,■......-. i , . . . 

, S4CRiL£GSO0s profaQationsareiievcrcommitf- 
tend, except by ^yoiingdeb*Wieei ": Would: you 
punifli themas fevereiy a&if they hadtnurdered 
a br9ther a Thfir yoji tb ple^: iji . thei r. favonn 
They are not fuffered to dilpofe .t)f Aeir poifefli- 
ons, becaufe they are fuppofed to want maturity 
of judgment, fufficient 10 forefee the confequen- 
ces of an imprudent tranfat£li6n; R it -not there- 
fore natural to fuppofe, that they are incapable of 
forcfeeing the confequences of their impiety ? 

• * * ■ 

Would you treat a wild young man, ^ho in 
hisphrenzy^ had profaned a ftcred image, with- 
out fteaiing it, with the fame rigour that you pu- 
ftiftied a^Brinvilliers, whopoifbned his father and 
his whole fiimily ? 

There is no law againft the unhappy youth, 
and you are determined to inakeone that fhall 
condemn him to the fevereft: punilhment ! He At-- 
fcrved chiftirement; but did he deferve fuch ex- 
criaciaiing torture, and the moft horrible death ? 

But 
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But Tic hadof&nded God ! True, moft gri«^- 
oiifly. Imitate God in your proceedings ugainft 
him. If be be penitent, God forgives him. Ifn-^ 
poie a penance, and let him be pardoned. 

Your illuitrious Moniefquieu hath faid : It is 
our duty to honour the Deity, and not to revenge 
him. Let us weigh thefe words. They do not 
mean that we (hould negle£t the maintainance c^ 
f>ublic decorum ^ but as the judicious authcMr of 
the preceding Eflay obferves, that it is abfurd for 
an infedk to pretend to revenge the fupreme Be- 
ing. A village magiftrate, or the magiftrate of 
a city, is neither a Mofes nor a Jbftiua. 
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* • ■ ' 

Of tbc Indulgence of the Rmans in Mailers 0/ 

Religion. 

The amazing contrail between the Roman 
laws, and the barbarous inftitucions by which they 
were fucceeded, hath often been the fubjedt of 
converfation among the fpcculative part of man- 
kind, 

■ • \ ' ■ ■ 1 

DbuBTLESS the Roman fenate held the fu- 
preme God in as. great vei^eration as we; and 
; profeiTed as much cfteem for their fecondary 

deities 
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deities a&i(^e for oar faints. Ab Jove. Principium^ 
was their common formule. Pliny in his pane- 
gyric on the good Trajan attefts, that the Ro- 
mans never omitted to begfn their dtia^utfe, i^tid 
affairs by inYoking ihe Ddty. Cic^oand Liyy 
tell us the fame tbJBg. No ptople were more reli-. 
gidus -, but they were too wife, and too gteat, to 
defcend to the punifhment of idle language or phi- 
lofopbtcopinions : they were incapable of iofliding 
barbarous puniftimients on thofe who, with Ci^e* 
fo, himfelfdn augur, had noiaith<in augurie$ l m 
on thtpfe who, like Cxfar, aflerted in full fenate, 
tiiat tbegf^ds d(^ »Pt puqifb men ^fter death. . 
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It hath often been remarked, that the fenate 
permitted the chorus in the Troj^d tofing : There 
is "nothing after deafh^ and death itfelf is nothing.', 
Tou ajk^ what becomes of th£. dmd 9 tkey are 
where they were ere they were born*. 

Wa s ever profanation more flagrant than this ? 
From Ennius to Aufonius all is profanation, not-' 
withftandingtbe refpedl for divine worfhip.. Why * 
were thefe. things difregarded by the fenate ? be- 
caufe they did not, in any wife, afFe<a the govern- 
ment of the ftate 5 bccaule they difturbed noinfti* 
tution nor rel^ioiis ceremony. The police of the 
Romans was nfverthelefe excellent ; they were 
neverthelefs abfolute mafters of the beft part of 

» 

♦ Poft mortem nihil eft, mors ipfaque nihil, Sic. SzvKCAt 

the 
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the worlds till thfe rcigii of Thitia§fii» the fe- 
<iond. ' 
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It ixi^s a maxini of thcRDtxiaufi^ Beorum offtn^ 
f£^ Diis f»rif, Offences agatlidl^ the Gods cbncerti 
the Gods only. The fendte, by the wifeft inftn 
tuticfti, being at the head of religion^.vrerfe under 
no apprehenfionS) that ^ convocation of prte(U 
(hould force th^m to revenge the priefthood ui)- 
der a ^pret<ext 6f re^eti^ng heaven^ They iiarer 
faid) let us tear > the impious aTunder^ left weibur*' 
felves be deemed impious^ iet us (hew^rhe prieft*' 
hood by our craehy, that w^ are no leis rdigi^ 
ous than they, 

/ Bu T Qur religion Is ^rnore holy thaii that of tho 
B^ooians, and cpilfeqiaemly rniptety is a greater 
cfimc ? Granted. God will punilh it. Th4 
part of man is, t«> pu^iih that which is. criminal 
in the public diforder which the impiety hath oc- 
cafioa^d. But if In the a<l of imptqty the defih- 
quent bath not %^tti Aden- a handkerchief; if 
the cer^iDonies o^ religk>!:i have lM€|i iti no wife 
difturbed, fhail *we, as I feid before, 'piinifti the 
impiety as w^ Would pufiilh/ pairfcide > The 
Mkihal d'Ancrie had caufed a whit4: cock to be 
killed when the mbon^ Was at full ji ought -w^il 
therefore to* burn the Mirftial d'Ancrc ? v/..\::[ 



Efi modus in rebus ^funt eerti denique fims ; 

Necfcutica digmm borribili federe flg^ello^ 
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Oh the, Crim^ if preaicbing 3 and of Antbofg^ 

■»■...:•• , - ■, , . . r 

A C ALViNiST teacher, wlio, in certain proVin- 
ce5,,prea(ihes to bis flock, If he be detefted, Ispu-, 
niihed ^y^th death ; and thofe who have given him 

a fupper or a bed, are fent to the gallics for life. 

/ 

' In other countries, if a Jefuitbe caught preach* 
in'g he i^'^ hanged. Is it to Avenge God that this 
Calvinift and this Jefuift are put to death ? Have 
both parties built upon the following Evangelical 
l^Vfllfh^ negktt to hear .the ^Imrcif^ Jet bim^ bf 
unto thei as dfi heathen man and apullican^ "But 
tlie Evan,gd}ft does riot order that 'this heathen 
atid this publican ftiould be hanged. 



: ,' » 



Or have they built on this paflage in Deutero- 
nomy** If among you a prophet arife-, and that 
which he' bath /aid come to pafs ; and b^fayeth un* 
to yoUy let us foltow Jirange Gods ; and if thy hrd- 
thery or thyfon^ or thy vjoife^^ or the friend of thy 
hearty fay unto thee ^ come let us follow Jirangc 
Godsi^ lit them he Jirdit*ways killed^ ftrike thon 
firfiyandall the people after thee: '• But neither this 
Jefuift nor the Calvinift faid unto you, come let' 
tis follow ft range Gods. .; 

Tnt counfcllbr Dubourg,* the monk Jehan 

•Chap.XIII. ' • .' • : 

• Chauvin, 



i 
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Chauvin, named Calvin^ the Spanifh phyiician 
Servetus, the Calabriaa Gentilife, all worfhipped 
the fame God : and yet, the preiident Minard 
caufed counfcllor Dubourg to be burnt; and Du- 
bourg's friends caufed prefident Minard to be af- 
faflinated ; Jehan Cialvin caufed the phyfician 
Servetus to be roafted ; and had likewife the con- 
folation to be a principal means of bringing the 
Calabrian Gentilis to the block ; and the fucccflprs 
of Jehan Calvin burnt Anthony. Was it reaibn 
or piety^ or j uftice, that committed thcfe mur- 
ders ? 

This hiftory of Anthony is one of the moft- 
fmgular which the annals of phrenzy hath preferv- 
cd. I read the following account in a very curi- 
ous manufcript ^ it is in part related by Jacob 
Spoil. 

« 

Anthony was born at Btieu in Jjorrain, of 
catholic parents, and he was educated by the Je- 
fuits at Pont-a-Mouflon. The preacher Feri en- 
gaged him in the ppteftant religion at Metz. 
Having returned to Nancy he was prAfecuted as 
a lif retic, and had he not been faved by a friend, 
would certainly have been hanged. He fled for 
rcfu,ge to Sedan, where, being taken for a papiil^ 
he narrowly cfcaped aflaflipation. 

Seeino by what ftrange fatality his life was 
TK)t ill fafety either among papifts or proteftants, 
. , . he 
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he went to Venice and turned Jew. He was pofi-* 
tively petfuaded, even to thelaft moments of Ms 
life, that the religion .of the Jews was the only 
true religion j for that if it was once true it muft 
always be fo. The Jews did not circumcife hirii^ 
for fear of offending the ftate; but he was no lefs 
internally a. Jew. He now went to Geneva^ 
where concealing his ftith, he became a preach- 
er, was prefidcnt of the college, and finally what 
is called a miniften 

: The perpetual combat in hisbreaft between 
tb^ religion of Calvin, which he was obliged to 
preach, and that of Mofes^ which was the only 
religion be believed, produced a long ilinefs. 
He became melancholy, and at laft quite mad, 
crying aloud, that he was a Jew. Theminifters of 
the gofpel came tovifit him, and endeavoured to 
bring him to himfelf -, but he anfwered, " that 
*'' he adored none but the God of Ifrael ; that 
** it was impofltble fbr God to change ; that God 
** could never have givenal^w, and infcribed it 
" with his own hand, with an intention' that it 
** (hould be aboliftied." He fpoke againft Chr^if- 
tianity, and afterwards retraced all he had faid, 
and even wrote his confeflion of faith, to efcape 
puniftiment; but the unhappy pcrfuafion of his 
Ijeart wpuld not permit him to fign it. The 
council of the city affemhled the clergy, to con- 
fultwhat was to be done with the unfprtunate 
Anthony. The minority jof thefe clergy were of 

opinipn. 
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opinion^ that they (faould have compalfian onhint, 
and rather endeavour tociirehisdifeafe, i^n pu:^ 
niflti hirn. The majority determined that he 
ftiould be burnt, and he was burnt^ This tranf- 
aftion is of the .year 1632*. . A hundred years of 
ireafon and virtue are fcacce fuffici^nt to e;xpiatt 

fuch a deed. 

» 

C HA P. VIII. 



I » ■ * « 



The Hijlory ofSimoti Morin. 

The tragica} tnd of Simon Morm isnotiefSi 
horrible than that of poor Anthony. It was midft 
the feafting^ pleafures and gallintry of a brilliant 
csourt ; it was even in the times of the greatcft 
liccntioufnefs, that this unfortunate madman was 
burnt at Paris, in the year 1 66 3. Imagining that 
he had feen vificns, he carried his folly fo far as to 
believe that he was fent from God, and that he 
was incorporated with Jefus Chrift. 

The Parliament very wifely condemned him 
to be confined in a mad^houfe. What was very 
rtnurkable, there happened to be conjfihed in the 
fame mad-houfe another fool who called himfelf 
God the father, r Simon Morin wasfo ftruck with 
the folly of his companion that he acknowleclged 
his own, and appeared, for a tj me, to have reco- 
vered his fenfes. * He declared his repfentahcci 

and unfortunately for himfeif obtaitied his liberty. 

• . --• ■* 

•Spcn. p. 560. Guy Vances. 

Some 
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♦ Some- time after he rekpfed into' his former 
66lireii^, and began to dogmatifee. His'ttiihappy 
dbftjny brought ^hini acqtiainted with St-Sorlin 
Defrt^arets, wHd for forrie months was' his friend- 
ut who afterward^ from jealoufy, ^became his 
moft cruel perfecutor. 



'ii.t-l'J»K'4i t 



Ttfw Defmarets was'no lefs a vifionary than 
Mofitt. His firftft)Ui€ii indeed i^efe innocent He 
printed' the Tragi-Comedies oi Etigone aftd Jl^r- 
rame\ with a ti^anflatibn of the Pfalms} theRo- 
inanceof Ar iane 'and the Pbem of. ©Idvii^ i^itH 
the office of the holy Virgin turned iiitb veffe. 
He likewife pu^iflied dithyrambic poems, en- 
riched with invecflives againft Homdr arid* Virgil. 
Frbm this kind of fblli^^ heprbteede'd to clrtheri 
of a rnoreferious'naturej He attacked 'i%r/ /?oy- 
iily and after cpitffeffing that ;he hkd perverted 
fbme women to atheifrn, he commenced'^ropher. 
Wq pretended that God had given httt/ with hi» 
own hand, the ke/ to the treafiire" of the Apo- 
calypfe, that with this key he would reform the 
whole world, and that he (hould command an 
army of an hundred and forty tbodfand men a- 
gainft the Janfenifts. , , 

Nothing could have been more reafonable 

"■■■ ^ ' t T '. r y ♦ t 

and' more jiifi:,' than to' have cofifiijed him in -the 

fame place with Simon Morin : biit can it bc- 

^IVeVed^tliat he ft)uhd-cre<}it with the Jefuit Anna^, 
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theKing*s confeilbr ? whomheperfuaded, that this 
poor Simon IV(oriii would eftablilh a fe^ aknoft at 
d^igerous as the Janfenifts tbemfelves. In fliorti 
carryii^g liis. infamy (b far 4s to turn inforsQer, 
lie obcained an order to feize the perfon of his ri^ 
val. Shall! tell it ? Sipion Moxiin \yas condemned 
to be burnt alive ! 

• r > ■ ■ ' >■•— . .. 

I 

/ 

j^x cpnduf5ling bim to- the ftake, there >yas 
found, in one of his' (lockings, a paper m which 
he begged forgivenefs of Gqd for all his errors/ 
Tbia- wght to have faved him ; but no : the 
fen^nce was confirined/ andhe was executed 
withqdt merj9y. . > 

-r ■ • • .- , • ^ , . 

» r - . « « 

S^%^ de^ds ate enough to ipake a man*s hair 
bjciflie with, horror. . Yet, where is the countiy 
that ha^ not beheld: fuch (hocking fpeaacles ? 
Maijkinduniwerfally forget that they are brothers, 
aad.pafecute.saQb other even to death. Let us 
confole ourfelves \^ith the hope that fuch dreadful 
times are' puffed, ^Jfev^rmort to return. 



C H A. P. IX. 



Of mtcbes. 



\}f theyear 1 748, in the bifhopric of WurtP 
burg, ail old woman wa&cdnvi£tod of witchcraft 
and burnt. Tbi$ was an extraordinary pheno-i 

menon 
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":iftei«m m:thc prefeTit cciittiry. Butliow-incVedi- 
•bk tr feems^ nhat i peqpte \»hb iboafted of their 
(cfoandtiK^, and of having trampled fuperititbii 
limtef their feet, and whoflattercd i;h(pn?fcWes* that 
tb^ fafiidtbronf^tisheir' lieafon to perfection v is it 
not; wonderful, I fay^ that foch a people 'ftioukt 
have believed in witdbcr aft ; ihouldhjave barnt 
old women accufed of> this crime, and that above 
a faiindred years afrtr. the pretended rofbriitafixm 
4!)fith«ir rcdbn? ; ; ; : 






In the year 1652, a country woins[n,-nitfned 
Michelle Chaudron, of the little territory of Ge- 
i^vta, m€t the Diei# In her way from the city. 
Tlie DevilgavJB Her a kift, received her homage, 
arid iitiprirtted oniier upj^r^Up, and on her right 
breaft^ the mark which he is wont to beftow up> 
an his favourites. ■ l?tiis feat of tte D^vil i» a 
little fign upon the ikm^ which renders it Infen- 
filsSe, as wt are afTured -by tiU ^he demoiidgraphi^ 
cal civilians of thofe timesj 

The Devil ordered Michelle Chaudron to be- 
witch twd young GirlS;' She obeyed her mafter 
pundually. The parentsof the two girls accufed 
lifer of dealing with the Devil. The girls being 
confronted with the criminal, declared, that they 
felt a continual prickling in fome parts of their 
bodies, and that they were pbfleScd. Phyficiaris 
were called, at leaft men that paiTed Forphyfici- 
ans in thofe dajrs: They vififed the girk. They 

fought 



% 



M»i A COMMfeNTARV QN;; : 

fought for the feal o£;th<tBcytI on thc.body of 
Mtchelk^ which feal tsi ^ailtd^ in^^ verbal : prio^ 

they pliitnged a long needle^ whieh was^ateeadjr 
no fmaU torture. Blood, iffiuid from thenncnifii^ 
a!id Michdle teftified by t^er crt^ ib^K thQf pact 
ivas jQot isfenfible« Xhe jbdges hoc fiodfaigfuffi^ 
cienit prdof that Micheite Chaudron wna^wi^b^ 
ocdcrodhcr ^ be txirtiiKidyiiiliidh io^Uibly |^Qr 
duced the [H-oof they wanted. The poonmietdi 
overcome by torment, confeiled at laii:, every 
ihtng they I defiTod. * . i 



« t 
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Th^ pbyfictans fought IgaiH for the Sat^^ 
mar Ki^^d fbuud k iti,* Jt«le.blaek /poi'.OnjQije 
of h^Ftfefghs^ Intoit^^^ey plwjgid likmt mc- 
djeev.. Ti» popr cre$t;^tet^.*i«haufted mi4 ^teiQft 
t%fm\g^y'»h tbt pain of tlie tpriruf^ wns. infeof^ 

fibte tQ th^,»|^ic,;:W)4r!4id Wt CfJfjCntt, Sfa* 

wi^nifi^antly coadttum^dito be bmm^ biU J^ 
world beginning at tt^^.flttic. ltd bog^ltoksiftr^ 

civilized, (he was previoufly ftrangled. 

• < » • 

** ■ • t • •;•••- ■•'»■■■... 

At this period^ every tribunal in Europe re- 
founded with fuch jw|^M«% and fire arMdyfaggpt 
were; univerfaHy employed agamftwi^cbcrnft. %$ 
well as herefy. The Twte$:wef^ reproacfe^dwith 
having ampn^thein neither ^forceref^,,^i(}che% 
noa: dernoniacs j andthe:wam:ipf the latter, jBjras 
con&dered i^s.an infaUib^:pn>6C of the fairity of 
their religion. r i ... ^,, 

A ZEALOUS 
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A ZEALOUS friend to the public welfare, to 
humanity and to true religionV in one of his 
writings in favour of innocence, inforn\s us that 
there have been above a hundred thoufatid witch- 
es condemned to die by Chrillian tribunals. If^ 
to thefe lawful mstflacrcs, we add the much fu- 
perior number of heretics facrificed, our part of 
the globe will appear one vaft fcafFold covered 
wiib executioners and viAims, and furrounded 
by judges, guards and fpedators* 



C H A P. X. 

On the Punijbfnent of Death, 

It hath long fince been obferved, that a man 
Sifter he is hanged is good for iiothing, and that 
punifliments hivented for the good of fociety^ 
ought to be ufeful to fociety. ^ It is evident, that 
a (core of flout robbers, condenined for life to 
fome public work, would ferve the ftate in their 
punithment, and that hanging them is a benefit 
to nobody but the executioner. Thieves, in 
England, are feldom puniflied with death, but 
are tranfported to the colonies. This is alfo prac- 
tifed in Ruflia, where not one criminal was exe- 
cuted during the whole reign of the autocratical 
Elizabeth. Catherine IF. who hath fucceeded her, 
with much more genius, follows her example: 

M yet 
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yet crimes are not multiplied by this humanity % 
and it generally happens that the criminals fent 
to Siberia, in time become h<Mi€ft people. The 
fame is obferved in the Engliih Colonies. We 
are aftonifhed at the change^ and yet nothing caa 
be more natural* The condemned are forced to 
continual labour for a:livelihood. The opportu-^- 
nities'of vice are banting. They marry ot<| 
multiply. Oblige men to work, and yoU' cer-* 
fainly make them honeft. It i&weli known^ that 
atrocious crimes are not copimitted in the coun • 
try, unlefs when there is too much holiday, and 
confequently too much idlenefs, and confequent* 
ly too much debauchery. 

The Romans never ccmdemned a citizen to 
death, unlefs for criipes which concerned the 
fafety of .the ftate, Thefe our matters, our firft 
legillators, were careful of the blood of their 
feilovv-citizens ? but we are extMlgJtnt with the 
blood of ours. - * 

The. queflion hath been frequently debated^ 
whether ,a judge ought to h^ve the power to pu- 
nifh with death, when die punifhment is undeter- 
mined by the law ? This queftion was foleranly 
agitated in the prefcnce of the Emperor Henry 
VII, who decreed * that no judge (hould haf e 
fych a power. 

* Bodin dc R^publica, lib. 3. c. 5. 

There 
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\ 
I 

There are fome criminal cafes which areei* 
iher fo.new, fo complicated^ and fo unaccounta- 
ble as to have efcaped the provifion of the laws, 
and which therefore, in feme countries, arc left 
to the difcretion of the judge. But for one cafe 
in which the laws perniit the death of a criminal 
whom they have* not condemned, there are a 
thoufand wherein humanity fliould fave whom 
the laws have condemned to fufFer. 

The fword of juftice is in our hands, but wc 
ought rather to blunt than to (harpen its edge. It 
remains within its (heath in the prefence of kings, 
to inform us that it ought feldom to be drawn. 

- TttEkfi have been fome judges who were pafli- 
nhately fond of fpilling human blood ; fuch was 
Jefferies in England, and fuch in France was the 
man whom they called Coupe-tete, Nature never 
intended fuch tpen for magiftrates, but for exe- 
cutioners. 
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On Death ff^ar rants. 



Most wc go to the end of the world, muft 
wc have recourfe to the laws of China, to learn 
how frugal we pught to be of human blood ? It is' 

Ma now 
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now more than four thoufand years that the tri- 
bunals of that ennpire have txifted ; and it is al- 
fo more than four thoufand years that the meanejft 
fubjed, at the extremity of the Empire^ hath 
not been executed, without firft tranfmitting his 
cafe to the Emperor, wbo caufes it to be thrice 
examined by one of his tribunals ; after which 
he figns the death warrant, alters the fentence, or 
entirely acquits. 

But it is unneceflary to travel fo far for ex- 
amples of this nature ; Europe will abundantly 
fupply us. In England, no criminal is pu<: to 
death, vvhofe-death warrant is not figned by the 
king. It Tsalfo pradifed in Germany and in moft 
parts of the north. Such likewife was formerly 
the cuflom in France, and fuch it ought to be in ^ 
all poIilTied natioris. A fentence, at a diflance 
from the throng, may be didated by cabal, pre- 
judice or ignorance. Such little intrigues are un- 
known to rnonarchs, who are continually fur- 
rounded by great objeds. The members of the 
fupreme council are more enli'ghtened, lefs liable 
to prejudice, and better qualified than a provin- 
cial judge, to determine whether the ftate re- 
quire fevere punifhments. In (horr,.when infe- 
rior courts have judged according to the letter of 
the lav^, wliicli poflibly may be rigorous, the 
council mitigates the fentence according to the 
true fpirit of all laws, which leaches, never to 
facrificeaman, but in evident neceility. 

CHAP. 
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CHAP. xrr. 

On torture. 

ALLmankind beingexpofed to theattemptsof 
violence or perfidy, deteft die crimes of which 
they may pofliblv be the vidims : all defire that 
the pri' cipal offender aj^d his accomplices may 
be punifhed; neverthelefs, there is a natural com- 
paflion in the human heart, v/hich makes all men 
deteft the crudty of torturing the accufed in or- 
der to extort confeffion. The law hasMiot con- 
demned them, and yet though uncertain of 
their crime, you inflid a punifhment more horri- 
ble than that which ihey are to fuffer when their 
guilt is confirmed. ** PoiTibly thou mayft be 
** innocent ; but I will torture thee that I may 
" be fatisfied : not that I intend to make thee 
" any recompenfe for the thoufand deaths which 
" I have made tliee fuffer, in lieu of that which 
** is preparing for thee/' Who does not (hiid- 
der at the idea ? St. Auguftin oppofed fuch cru- 
elty. The Romans tortured, their flaves bnl) ^ 
and Qnintilian, recollecting that they were men, 
reproved the Romans for fuch want of huma- 
nity. 



If there were but one nation in the world' 
which had abolilhed the ufe of torture,; if 1:1 
that nation crimes were no more frequent than i.i 

otheri i 



1 
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others 5 and Jf that ttation be m6re enlightened 
and niore flourHhing fince the abolition, its ex- 
ample fufely were fufficient for the reft of the, 
world. England alone might inftru6t all other , 
nations in this particular ; but England is not the 
only nation. Torture hath been abolifhed in 
other countries, and with fuccefs ; the queftipii 
therefore is decided. Shall not a people, who 
pique themfelvesbn their politenefs, pride them- 
felves alfo on their humanity? Shall th^jrobfti- 
nately perfift in their inhumanity^ merely be- 
caufe it is an antient cuftbm ? Referve at leaft 
fuch cruelty for the puniftiment of thofe harden- 
ed wreftches, who (hall have afTaflTinated the father 
of a family, or the father of his country ; but 
that a young 'perfon who comniits a fault which 
leaves no traces behind it, (hould fufFer equally 
with z parricide i iis not this an qfelcfe piece of 
barbarity? 

I AH alhamed of having faid any thing on this 
fiibjed, after what hath bfeen already faid by the 
author of the Eflay on Crimes and Pi|ni(bmcnts. 
I ought to have been fatisficd with wifliing, th^t 
mankind may read with attcotion the wort of 
Uiat friend of humanity. 



CHAP. 
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C H A P. XIII. 

Of certain fanguinary Tribunals. 

> 

Is it credible, that there formerly exifted i 
fupreme tribimal more horrible thstn the inquifi^ 
tion, and that this tribunal was eftablirtied by 
Charlemagne f It was the judgment of Weftpha-' 
iia, otherwife called the Vhemic Court. The fe- 
verity, or rather cruelty of this Court, went fo 
far as. to punifli with death every Saxon who 
broke his faft durir^ Lent. The fame law was 
alfo eftablifhed in Franebe-Comte^ in tlie begin- 
ning of the feyenteenth century. In the archives 
of a little place called St. Claude, fituated in a 
remote corner of the mqft mountanious part of 
the coynty of Burgundy, are preferved the par- 
ticulars of the fentetice and verbal procefe of ex- 
ecution of a poor gentleman named Claude Guil- 
\(x\j who was beheaded on the 28th of July 1629. 
Being reduced to the utmoft poverty, anjl urged 
by the mdk intolerable hunger, he eat on a filli 
day, a morfel^of hof fe flefh, which had been kill- 
ed in a Tiei^ibouring field. This was his crime. 
pfe was fottndguilty of facrilege. Had he beei 
a rich man, and had Tpent two huncfred crowns In 
a fupper of fea fi(h, fufFering the poor to die of 
hunger, he would have been confidered as a per- 
fon fulfilling every duty. The following is a co- 
py of his fentence ; " Having feen all the papers 

"of 
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*** of the procefs, and heard the opinions of the 
*' dodors learned in the law, wc declare the faid 



It 



** Claude Guillon to be trifly attainted and con- 
vided of having taken away part of the flefh 
of a horfe, killed in the meadow of that town, 
of having caufed the faid flefh to be drcffed, 
and of eating the fame on Saturday the 31ft of 

"March, &c." 

What infamous Dodors muft thefc have 
been, who gave their opinions on this occafion i 
Was it among the Topinarabous, or annong the 
Hottentots, that thefc things happened ? The 
Vhemic Court was yet more horrible. Dele- 
gates from this court were fecretly fpread over ail 
Germany, taking informations unknown to the 
acQufed, who were condemned without being 
heard ? and frequently, in want of an executi- 
oner, the youngeft -judge performed the office 
himfejf*. It was requifite, in order to be fafc 
from the aflaffination of this Court, to procure 
letters of exemption from the emperor ; and ^ven 
ihefe were fooietimes inefFedlual. This Chamber 
of afTaffins was not entirely abolifhed till the reign 
of Maximilian.! It ought to have been diflblved 
in the blood of its members. The Venetian 
Council of Ten was, in comparlion with this, a 
court of mercy, 

« 

• See tlic excellent abridgment of the Chronological 
birtory and laws of Germany^ an. 8oj. 

What 
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What fliall we think of fiicli horrid proceed^ 
ings ? Is it fiifficient to bewail hiunanity ? There 
were fome cafes that cried aloud for venge- 
ance. » 



CHAP. 



XIV. 



On tbe difference between political and natural 

Laws. 

TcALL natural Laws, thofe which nature dic- 
tates in all ages, to all men, for the mafntenancc 
of that juftice which (he (fay wh^t they will of 
her) hath implanted in our hearts. Theft, vio- 
lence, homicide, ingratitude^ to beneficent pa- 
rents, perjury againft innocence, confpiracies 
agahfl: one's country, are crimes that are univer- 
fally and juftly, puniftied, though with more or 
lefs feverity. 



. > 



\, CALL political Laws, ihofe that are made in 
compliance with prefent neceflity, whether it be 
to give liability to the government, or to prevent 
misfortune. For example : being apprehenfive 
that the enemy may receive intelligence from 
the inhabitants of the city, you (hut the gates, 
and forbid anyone to pafs the ramparts on pain 
of death. 



Or, 



. »i.u< ■«■■»- 



) 
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Or, fearful of a new feft of people, who pub- 
Kcly dtfclaim all obedience to their fovereign, 
and fecretly confult of means to dtveft themfelves 
of that obedience ; who preach Uiat all men ace 
equal, and that obedience is due to God' alone ^ 
who, accufing the reigning fedt of fiiperftition^ 
mean to deftrby that which is confeci:at)!;d by the 
ftate ; you denounce death againft thofe who, in 
publicly dogmatizing in favour of this ik(X^ may 
inftigate the people to revolt. 

Ok, two ambitions princes contend for a 
(crown : the ftrongeft gains the prize, and pu^ 
pifbes with death the Partifans of the weaker. 
The judges become the inftrumcnts of vengeance 
of the new favereign, and tbefuppqrts of hi& au^ 
thority. . 

When Richard the thh'd, the murderer of his 
two nephews, Was acknowledged king of Eng- 
land,,thejury found Sir William CoUinburn guil- 
ty of hiving written to a friend of the duke of 
Richmond, who was at that time raifing in army, 
and who afterwards reigned by the nam€ of 
Henry VIL They found two ridiculous lines of 
Sir William's writing, which were fufRcient to 
condemn him to a horrible death. Hiftory a- 
bounds vvith fuch examples of juHice. 



The 
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The right of reprifal is alfo a jaw adopted* by 
nations. For example yoiif enemy has hangecl 
one of your brave captains, fpr having defended 
an ojd ruined caftle againft a' whole army. One 
of bis captains fal}$into your hands ; he is a wor- 
thy man, and you efteem him -, nevertheless you 
hang him by way of reprifal. You fay it is the 
l^w; that is to fay, becaufe your enemy has been 
guiUy of an enornjous cringe, you muft be guilty 
of another. 

These political fanguinary laws exift but for a 
time ; they are temporary, becaufe they are not 
founded in truth. They referpble the ncceffity 
which, in cafes of extreme famine, obliges peor 
pie to eat each other ; they ceafe to eat men a# 
foon^s bread is to be had. • • ^ 



CHAP. XV. ' 

On the Crime of High Treafon. On Titus 
OateSy and on the ^ Death of Auguftin d^ 
Thou. 

High Treafon is an offence committed againft 
the fccurity of thecppmpn wealth, or of the King 
its rcprefencative. It is qonfidered as parricide^ 
and therefore ought not to be extended, to offen-, 
CCS which bear no analog)^ to that crime. In 

making 
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making It High Treafon to commit a theft in ariy 
houfe .belonging to the (late, or even to fpeak fc- 
ditious words, you'leflen the horror which the 

crime of high treafpn ought to infpire. 

- 1 

In our ideas of great crimes, there (hould be ' 
nothing arbitrary. If a theft frqm, orjmpreca- 
tion againft, a father be confidercd as parricide, 
you break the bond of filra! piety ; the fon will 
then regard his pairent as a terrible morifter. 
Every exaggeration in a law tends to its deftruc- 
lion. 

. •' - 

In common crimes, the laws of England arc 

favourable to the accufed ; but in cafes of high 
treafon^ they arc againft hirn. The Jefuit Titus 
Gates, being legally interrogated in the Houfe of 
Commons, and "having, upon his oath, declared 
that he had related the whole truth, yet after- 
wards accufed the fecretary of the Duke of York, 
and feveral others, of high treafon, and his infor- 
mation was admitted. He likewife fwore before 
the King's Council, that he had not feen the fecre- 
tary, and afterwards, that he had. Natwith- 
ftanding thefe illegalities and con traditions,, the 
fecretary was executed. 

The fame Titus Gates and another witnefsde- 
pofed, that fifty Jefuits had confpired to affaffi- 
nate Charles II. and that they had feen commifli- 
ons, figned by father' Gliva, general of the Jefu- 
its, 
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its, for the officers that were to cotnrhand an army 
of rebels. This evidence was fufficient to autho* 
rize the tearing out the hearts of feveral people, 
and dalhing them in their faces. But, ferioufly, 
can twowitneffes be thought fufficient toconvicil 
a man whom they have a mind to deftroy ; at 
leaft one would imagine they ought not to be no- 
torious villains'; neither ought that, which they 
depofe, to be improbable. 

' Let us fuppofe that two of the rrioft upright 
magiftrates in the kingdom were to accufe a than 
of havJVig confpired with the Mufti, to circum- 
cifcthe whole Council of ftate, the Parliament, 
the Archbi(hop and the Sorbonne ^ in vain thefe 
two magiftrates might fwear, that they had fecn 
the letters of the Mufti : it would naturally be 
fuppofed that they vyere wrong in their heads. It 
was equally ridiculous to imagine that the gene- 
ral of the Jefuits'lhould raife an army in England, 
'as that the Mufti intended to circumcife the court 
of France. But unhappily, Titus Oates was 
believed ; that there might remain no fpccies of 
atrocious folly, which hath no; entered into rhe 
heart of man. . 

The laws of Englard do not confider as guilty 

of confpiracy, thofe who are privy to it, and do 

not inform. They fuppofe the informer as irifa* 

' mous as the confpirator is culpable. In France, 

if any one be privy to a confpiracy and does not 

reveal 
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reveal it, he is punifhcd with de^th. Lewis XI. 
againft whogi confpiracies were frequent^ made 
this law ; a law, which a Lewis XII. or a Henry 
IV. could never have imagined. It not anly ob- 
Kges an honed: man to divulge a crime which, by 
his refolution and advice he might poilibly pre- 
venx, but it renders him liaWe to be puniflied as 
a calumniator, it being eafy for 'the accufed to 
manage their afEnijps m fucH a manner as to elude ^ 
convidtion^ 

Tms was exaftly the cafe of the truly refpec- 
tablc Auguftin de Thou, counfellor of ftate, and 
fon of the only good hiftorian of which France 
can boaft; equal to Guicciardini in point of abi-' 
lities, and perhaps fuperior in point of imparti- 
ality* 

This confpiracy wasaj^inft Cardinal de Rich- 
elieu, rather than againft Lewis Xfll. The de- 
liga was not to betray France to an enemy ; for 
the king's brother; who was thfc principal author 
of ttfe plot^ could never intend to betray a kingf- 
dom to which he was the prefumptive heir, there 
being only between him and the crown, a dying 
brother, and two children in the cradle. 

• De Thou was neither guilty in the fight of 
Gody nor man. One of the agents of the king's 
brother, of the Dhke of Bouillon, fovereign ' 
prince of Sedan, and of the grand equerry d*Ef- 
• ' fiat 
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fiat St. Mars, had comrTiUnicatcd their intention 
to de Thou, who immediately wcfnt to St. Mars, 
and endeavoured to diffuadebim from the enter- 
prize. If he had informed againft him, he had 
no proof, and'mufl: inevitably have fallen a facri- 
fice to, the refentment of the prefumpttve heir, 
©f a fovereign prince; of the king's favourite, 
and to public execration. In ftiort he would 
have been punifhed as a malignant calumnia- 
tor. 

Th E^hancellor Seguier was convinced, of this 
in confronting de Thou with the grand equerry, 
when de Thou afked the latter the following ques- 
tion : " Do you not remember. Sir, that there 
, never pafleda day, in which I did not endeavour 
to diffuade you from the attempt ?" St. Mars 
acknowledged it to be true. So that de Thou 
deferved a recompence, rather than death, from 
a tribunal of equity. He certainly deferved tq 
have been faved by cardinal Richelieu j but hu- 
manity was not his virtue. There is in this cafe 
forrtething more t^zxifummum jus fumma injuria. 
In the fentence of this worthy man we read, " for 
having had knowledge and participation of the 
faid confpiracy.", It does not fay, for not having^ 
revealed! . So that his crime was, his having beea 
informed of a crime ; and he was punifhed foi: 
having had ears and eyes. 

All 
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All that we can fay in extenuation of tbisfeve- 
rity, is that ir was not the acl of juftice herfelf 
bat of a delegated power. . The letter of the law 
Was pofitivc; but I appeal not only to the lawyers, 
but to all mankind, whether ihc/pirit of the law 
was not prevented ? It is a melancholy abfurdity, 
that a fmall number of people fliould condemn 
as criminal, a man judged innocent by a whole 
nation and worthy their efteem ! 

CHAP. XVL 



On religious ConfeJJion. 

Jauriony and Balthazar Gerald, who aflafli- 
fiated William I. prince of Orange $ Clement^ 
•the Dominican, Chatel, Ravaillac, and all the 
other parricides of thofe times, went toconfeffion 
before they committed their crimes. Fanaticifm, 
in that deplorable age, was carried to fuch cxcefs, 
that confeffion was an additional engagement to 
iheperpetrationof villany; an ^gagement deem- 
ed facred, becaufe confeffion is a facrament, 

' Strada himfelf fays, that Jaurigny non ante 
f acinus aggredifujiinuit quam expiatam necis am- 
mam apud Dominicanum facerdoterH ca:lejii pane 
Jirmaverit, ' ^ 

It appears in the interrogatory of Ravaillac, 

\hat 
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that coming from the Feuillants^ and going to- 
wards the Jcfuits college, he addreffed himfclf to 
the Jefuit d'Aubigny ; that after talking to him 
of feveral apparitions which he had feen, he flicw- 
cd him a knife, on the blade of which was engrav- 
ed a heart and a crofs ', and that he faid, tJAs heart 
/ignifieSy that the heart of the king fhould he induced 
40 make njoar Ag^infi the Huguenots. If this d'Au- 
bigny had intorihcd the king oPthefe words, and 
defcribed the man, the beft of kings might pof- 
fibly have efcaped affaffination. 

On the ^oth of Auguft, 1 6 to, three months 
ttfter the death of Henry IV. whofe wounds were 
yet bleedingiin the hearts oF his fubjedls, the ad- 
vocate-general Servin, of illuftrious memory, 
required that the Jefuits (hould be obliged to figri 
the four following articles. ^ 

I. That the council is fuperior to the p^ope. 
- » 

II. That the pope cannot deprive the king of 
tny of his rights, by excommunication. 

III. That the ecclefiaftics are, like other peo- 
ple, entirely fubjedt to the king. 

IV^ThATa prieftwho, by confeffion, isap-- 
prized of a confpiracy againft the king or the 
ftaie, fliou)d reveal it to the magiflrates. 

N On 
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On the 22d, the parliament publiftiedan amt^ 
forbidding the Jefuits to inftruct youth, until tbey' 
had figned thofe four articles. But the court erf" 
Rome was at that time fo powerful, €iPd ihat of 
France fo weak, that the arret wa§ difr^garcled* 

^f i$ worth notice, that this court of Rom^^ 
vrhjch would not fuffer confeiiion to be reyeaM* 
Vh^Q the life of a fovgreign was concerned^ oblige 
ed the confeflbrs to infjrm the inquiiition in caff 
any female Ihould accufe another prieft of hav- 
ing reduced or attempted to fediice her. Paul 
IV, Pius IV, Clemeni Vl«, and Gregory XV, 
ordered this revelaeioQ* It w.as a d^^^eirous fnare 
both for the confeflbr and the penitent. It \y^^ 
converting a facrament into, a Tegif^^ of acci^ra- 
tions and facrilege ; for bj the ^niieifit c^non% 
and particularly i)y the Lateran council, under 
liuiocent m. every confeflbr who reve^U coofeffi- 
on, of whatfoever, nature it may be, fhall be in- 
terdicted 2^nd imprifoned for lifev 

Trius we fee four different pppes, in the 
fixteen,th and feventeentb ccutMri,e5,0i4<^fiKg the 
revelation of a fm of imparity, ^ryi forbidd>Ag 
it in'cafes of parricide. A woman confefles, or 
fupppfes in her confeflion to a Carra^lite, ch^t a 
Cordelier attempted to feduce her; tl)e Carmelh^ 
muft impeach the Cordelier. A fana;ucal affaflin,- 
believing that he fhall ferve God by killing hrs 

prince. 
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princ€, condilrs his coofclfor on this cafe of coiv- 
fdcncc; the con fcflbr is guilty of fiicril^if he 
ftve the life of his fovereign. 

Thi s horrible abfurdity is one of the unhappy 
confeqtoenccs of the contiflual q>pofitioii, which 
haih fubfifted for fo many ages, between the Ec- 
clefiaftical and Civil Law. Mankind have in a 
thoufand inftances been fufpended between the 
crimes of facril^e and hi^ treafon, and the diC- 
tindions of right and wrong have been buried 
in a chaos, from which they are not yet emerg- 
ed. - 

Confession of fins hath been authorize in all 
times and in all nations. The antients aecuied 
themfelves iii the myfterics of Orpheus, of I6s, 
of Ceres, of Samothrace. The Jews confefled 
their fins on the day of folemn expiation, and ftill 
continue the fame praftice. Each penitent chuf- 
es his confcflbr, who becomes his penitent in turn, 
and each receives from his companion thirty- 

tiine lafhes whilft he is repeating, three \i«i€s the 
formde of cenfeflion, which confifts only in thir- 
teen words, and which c<smfequently muft be ge- 
neral. 

None of thefe confeilions were particular, and 
confequently could never ferve for a pretence to 
thofe fecret confuUations, under the ftiadaw of 
which fanatical penitents thi«fc to fin :With impu- 

N 2 nity ; 



{ 



/V 



iM A COMMENTARY ON 

nity ; a pernicious pra£tice^ by which a falutai y 
inftitution is corrupted. Confeffipn, uhich was- 
intended as a curb io iniquity, hath frequently, 
in times of confufion and fedudlion, become an 
incentive to wickedn^efe. Probably it was for 
this reaibn, that fo many Chriftian ilates have 
aboliihed a holy inftitutio!}, which appeared to 
, be as dangerous a^ ufeful, 

, C H A P. XVIL 
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Qffalfe Money, 



The crime of coining falft money is deemed » 
high tjfcafou in tlie fecond degree, and jqftiy. To 
ic^all the people rs to be a traitor to the, (late, 
Bui it is aiked, whether a merchant who imports 
:ingc«s of gold fi[pm America, and privately 
converts them into good naoney, be guilty of 
high tre^fon, and merit death \ which is the pu-^ 
nUhmeut annexed to this crime in almoft all coun- 
tries, , Nevertbelefs he Eaa robbed nobody v on 
the convary, he has don,efervice to the ftate by 
incf eafmg the currency. But he hath defrauded 
the King of the fnaaU profit upc^n tbe coin. He 
hath indeed coined good money ; but be hath led 
others into the temptation of coining bad. Yet 
,dea,h is a fevere punifliment. I knew a lawyer 
, who was of opinion, that fuch a criminal (houki 
ibe condemned^ as a ufeful hand, to work in the 
royal mint, with irons to his legjs, 

CHAP, 
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On Domejiic ^heft. 

In countries where a trifling domeflic theft, 
or breach of truft, is punifhed with death, is not 
the difproportioned puniflin:ient dangerous to fo-| 
ciety ? Is it not even an encouragement to larce- 
ny ? If in this cafe a mailer profecutes his fervant, 
and the unhappy >yretch fufFer deaths the whole 
neighbourhood holds the matter in abhorrence ; 
thiey perceive that the law is contrary to nature, 
and confcqueHtly that it is a bad law. 

; ■ • « 

. , ■ ^ \ 

What is therrfult ? Mailers, to avoid pppro- 
hrium^ content themfelves with difcharging thei 
thief, who afterwards Heals from another ' and 
gradually becomes fatxiHiar with dilhortefty. The 
punifhment being the fame for a fmall tWft as for 
a greater, he will naturally Heal as much as he 
can, and at laft will not fcruple to turn affaffin to 
prevent detedion. 

If, on the contrary, the punifhtnent be pro- 
portioned to the crime ; if thofe who are guilty 
of a breach of truft be condemned to labour for 
the public, the mafter will not hefitatc to bring 
the offender ^ojuftice, and the crime will be lefs 
frequent : fo true it is, that rigorous laws are of- 
tec produdive of crimes. 

CHAP. 
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CHAP. XIX. 



On Suicide, 



The celebrated Du Verger dc Haurapnc, Ab- 
be de St. Cyran, one oftbe^fotinderfi of Port Roy- 
al, in the year 1608, wsote a treatife on fuicide^ 
v^hicb U become one of the fcarqell , books in 
Europe. 

" Thb Decalogue/' fays that author, ** for- 
bids us to commit murder) in which precept 
felf-murder feems nq lefs to be wderftood, thaa 
the murder of another; if, therefore, there 
bt cafes i^ which k i» lawful to kill another^ 
there, may be cafes alio wbereio fuicide may be 
allowed. But a man ought not to> attempt his 
own life^ till after having c(MifuIted his reafon. 
Public authority^ which is the reprefentative of 
God, may difpofe of our lives. The rcafon of 
man naay aJfo rcprefcnt that of the DaCy, it 
being a ray of the eternal light.** 

St. Cyr an extends this argument to a great 
length, which after all is a mere fophjfm. But 
when he comes, to exemplify, he is not quite 
fo eafily anfwered. *' A man may kill him- 
felf, fays he, fot tlie good of his prince, for 
the good of his country^ or for the good of 
his palciUs."> 

It 
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It docs not appear, that we could with juf- 

tice . condemn a Codrus, or a Curtius. What 

prince would dare to puni(h the family of a 

jnan who had facrificed himfelf for his fcr- 

vice ? Or rather, is there any' ppihce who 

would dare not to reward them ? St. Thomas, 

before St. Cyran, faid the fame thing. But 

^ there was no need cither of Thomas, of Bo* 

• naven tare, nor of Hauranne, to inform us, that 

" a 'man who dies for his tountry deferves our 

.. praiie. 

•**St. Cyrak concludes, that it is lawful' to 
<fo fbr one's own fake, that which is praife-wdr- 
thy if dorie f6r anoth^fi The arguffjents of 
Pktirch^ iOf S^Actsa, -6f-]Vfonmigne, and a hun- 
dred othets, are well k?iown. I do not pre- 
' tend to apologize for an action which the 
. laws have condemned ; but I do not recol- 
left, that either the Old or New Tcftamenr 
forbid a^ man to relinqifiib hi^ Ijfe, when it 
is ho. longer fupportable. By the Roman 
laws, faicide was not fot^Wdden ; on the 
contrary, in a law of Mark Antony, whicli, 
^Vas fiever repealed, We find it thus written. 
" if youf brother or your father, being con- 
vifted of lio criitie, hath put himfelf to death 
. either to dvoid pain, ot* being weary 6f Ijfe, 
or frdrti. defpdr of madnefs, his will fhaH ne- 
verthclefs ' be valid, "or hi$ heirs inherit accord- 
i:^-g to hr." 

Not WITH- 
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NcT WITHSTAND! KG this humano kw ofoor 
antient mafters, we ordain, that a ftake (hall be 
driven through the corps of the offender, and hw, 
memory becomes infamous/ We do all in our 
power to difhonour his family. We punifti a fon 
for having loft a father, and a widow becaufe the 
is deprived of her hiilband. We even confifcate 
the efFefts of the deceafed, and rob the living of 
that which is juftly their da-. This cuftom, 
with many others^ is derived from our Ca^pn 
law, which denies Chriftian burial to thofe who ' 
are guilty of fuidde concluding thenc^^ that it* 
is not lawful to inherit on earth from one w]i5 
bath himfelfno inheritance in heaven. The 
Canon law aflTures us» that Judas comft»ttcda 
greater crime in hanging himfcif, tha,n in betray- 
ing Jefus Chrift, 



C H A P. XX. 

On a certain Spews ofMHtihtion^ 

We find, in the Panded, a law of Adrian, 
which denounces death to the phyficians who 
(hould make an eunuch, either by caftration or by 
bruificg the teftes.. By the fame law, the poflefli- 
ons of thofe who fuffered caftration were confis- 
cated. Origcn ought certainly to have been pu- ' , 
niflied, who fubmittcd to this operation, from the 

rigid 
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rigid interpretation of that paffage In St. Mat- 
thew, which fays^ Ther^ be eunuchs^ which baye 
made tbemfelves eutmcts for the kingdom of bea- 
ven^sfake. 

. Things changed in the reigns^oF fucceed^g 
Emperors, who adopted tlie hixiiry of Afia ; ef- 
pecially in the loWer ena|>ire of Conftantinopte, 
where eunuchs became patriarchs and generals of 
armies. 

In thefe our own times, it is the cuftom at 
llomc tocafttrate young childfen,to render them 
worthy of being isutficians to bis Molincfs ; fo 
that Caftrato^ and Mufico del Papa^ are fy nom- 
mous. It is not long fince you might have feen 
at Naples, Written in great letters over the doors 
of certain barbers, ^i Ji caftrano maranyigliafd- 
mcHte iputi: here boys are caftratcd in the beft 
manner. 



C H A P. XXI. 

On Confifcatipn. 

It is a rnaxim received at the bar, that be toba 

forfeiu bis life, forfeits his effeSls ; a maxim which 

prevails in. thole countries where cuftom fervesin- 

ftcad of law. So that,- as we have already ob- 

lerved,.tbc children of one who puts an end to 

his 
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his own life, are condemned to peri(h with bun* 
gcr,equaHy with thofeof^n aflaflm. Thus in 
every cafe, a whole Aimiiy is pqnifhed for the 
crime of an individual. Thus when tjie father 
of a family is condemned to the gallies for life, 
by aa arbitrary fente^cc;, whether it be for havtf;g 
harboured a preacher, or fof heariog his fermon 
in a cavern or a defert, his wife and children are 
reduced to beg their bread. 

That law which confifts in depriving an or- 
phan of fupport, and in giving to one man the 
po0eifiofla of anf>iliei'9 was unknown in the times 
of the Roman republic. It was&ft introduced 
by Sylla^ in his profcription^, whofe exan^pla ooe 
would fcarce havt thought Worthy irtiitationr 
Nor indeed was this law adopted by Csfar; by 
Trajaz), or by Antontus, wbofe name is ftiil pro- 
nounced with refped by all nations ^ and ufkier 
Juft'inian, confifcation took place only in cafe of 
high treafon. 

It feems that in the times of feudal anarchy, 
princes and lords not being very rich, fought to 
encreafe their revenue by the condemnation of 
their fubjedls. Their laws being arbitrary, and 
the Roman jurifprudcnce unknown^ cuftoms ei- 
ther croel or ridiculous prevailed. But now that 
the power of princes is founded on immenfe and 
certain revenues, there can be' rio need to fwelf 
their treafuries with the inconfidcraWe wreck of 
an unfortunate family. 

In 
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In countries wher-Q the Roman law is cftablifh- 
ed,, confifcation is not admitted, except within 
the jurirdi^ion of the parliament of Touioufe- 
It was formerly the law at Calais^ but was abo- 
liihed by the Englilh^ whilft tliat city was in their 
poffeffion. .'It is ftrange, that the. inhabitants of 
the- capital (hould be fubjecS^ to a fevercr Jaw 
than the people in the country: but laws like 
the cottages in a village, were generally efta- 
bli(hed by accident^ and without attention to the 
ircgularity of a geiieral plan, 

, . ■■ 

Who would believe that, in the year 167 3, 
imthe moft brilliant period of the kingdom of 
France, the Ad^^^cate-genera^, Omer Talon^ did 
in full parliament, exprefs himfelf, on the fub- 
jed of a yinir^g lady named Canillac, in the foi- 
lowing woi:ds : - 



ic 
it 



God, fays, in the 13th chapter of Deutero- 
nomy, if thou corneft into a city where idola- 
try reigneth, thou (halt furely fmite the inha- 

** bitantsof that city with the edge of the fword, 
deftroying it utterly and all that is therein. 
And thou flsatt gather all the fpoil theri^of into 

*Vthemidftol !l>e ftreet^ and ihalt burn with 
fire th€ city^ ^nd all the fpoil thereof, for the 
Lord^ thy God ; and it fhail be an l^eap foi? 
ever ; and there (hall cleave nought of the 

'* curfed thing to thine hand.*' 

'' In 
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" In like manner, in the crime of high treatbu, 
ilie children .were deprived of their inheritance, 
whichbecame forfeited to the king. Naboth be- 
ing profeciited quia makdixerat regt\ king Ahab 
look poffeffion of his effcdts. David being in- 
formed that Mephibofheth had rebelled, gave all 
bis pofleifions to Ziba who brought him the news : 
tuajiat omnia quitfuerufU Mepbibojbeib.*^ 

The queftion in dtfpute was, who (hould in- 
licrit the paternal eftate of Mile, de Canillac, 
v;hich having been confifcated, was abandoned 
by the king to a lord of the Treafury, and after- 
wards bequeathed by him^o the teftatrix. In 
diis caufe concerning a girl of Auvcrgne it was, 
that an Advocate general referred to Ahab, king 
of a part of Paleftine, who confifcated the vine- 
yard of Naboih, after aflaffinating the owner 
with the fword of juftice : an adtion fo abomina- 
ble, as to have pafled into a proverb, intended to 
ioipire mankind with deteftation for fuch afts of 
tyranny. There was certainly no analogy be- 
tween the vineyard of Naboth and the inheritance 
of Mlje,de Canillac ; nor hath the murder and 
confifcation of the poffeffions of Mephiboftieth, 
the grandfon of Saul, and fon of Jonathan, the 
friend and protestor of David, the leaft affinity 
-v ith the Will of this lady. 
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I 

It' v^as with fuch pedantry, with fuch foolifh 
quotations foreign to the fubjeft, with fqch igno- 
rance of the firft principles of human nature, 
with fuch prejudices ill conceived and ill applied, 
that laws have been explained andexecuttd, by 
men who acquired reputation in their fphere, I 
leave to the reader, that which to tell him were 
fuperfluous. 



CHAP. XXII. 

On Criminal Procedure, and other Forms. 

If, in France, it (hould ever happen that the 
laws of humanity foften fomc of our rigorous 
cuftoms, without facilitating the commiflion of 
crimes, we may hope for reformation in thofe l^^- 
gal proceedings, wherein our legiflators fcera to 
have been^influenced by too much feveri ty. Our 
criminal procedure appears in many inrtarccs to 
point only at the deft rudlion oftheaccufed. It 
is the only law which is uniform throughout the. 
whole kingdom ; a law which ought certainly to 
be nolefs favourable to the innocent, tl^n teni- 
4>le to the guilty. 

In England a man may recover damages for 
falfc imprifonment. In France on the contrary, 
an innocent perfon, who has had the misfortiinc 

to 
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to be thrown into a dungeon, and tortured almoft 
to death has no coniblation, no damages to hope 
for, no adtton againft any one ; and to add to hiqf 
misfortune, he has for ever loft his reputation. , 
Why ? Becaufe his joints have been d»lk>cated ; a 
circumflance which ought rather to infpfre cocn»- 
paffion and refpedV. The dife^very.ci' crimes, 
fay they, requires feverity : it is a war of human 
juftice againft iniquity. But there is genero&ty 
and compaffion even in war. The brave are ever ^ 
compaflionate ; and fhall the law delight in bar- 
barity? 

••• 
Let us compafe the criminal procedure of the 
Romans with ours. With them, the evidence 
wdre lieard publicly in prefence of the accufed, 
who might anfwcr or interrogate them, or em** 
ploy counfel. This procedure wasdpen aod no- 
ble ^ it breathed Romao naagaar^imity. 

With usi, all is conducted in fecret. A fin- 
gle judge, only attended by hig^ ckrk,- hears each 
witne&fcparacely. This cuftom, eftablifhed by 
Francis I. was confirmed by the commiflioners 
who were employed lo digeft the ordinance of 
Lewis XIV, in 1670; which confirmation -was 
entirely owing to a miftake. They imagined, ia 
reading the Code de teftibus^ that the words, 
tiftes intrare judkii fecretum^ figiified that the 
witnelTcs were cKamini?d in private ;^ butyi<rr^/a/» 
means here the cban^iber of the judge. . Jntrare 

, fecretunt^ 
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fea-ettimi if iiuended to fignify private intcrro- 
•gatbn, WjDuW be falfe Latin. ^ This part-of our 
4aw therefore is founded ofi.a folecifm. 

The evidence in thefe cafes are commonly the 
dregs of doe people, whom the judge nwty, ia 
fuch private examination, make fay whatfoever 
ht pleafes. They arc examined afecondtime, 
but ftill privately ; and if after this re-examina- 
lion^tbey retra^ from their dcpofition, or vary 
* in any materiil circumilance^ they are punifhed 
as falfe evidence. So that if a fimple honeft fel- 
low, recollcding that he has faid too much, that 
be mife©4efcfto(xi the judge, or the judge him, 
revoke Wis dqjofition from a principle of juftiee, 
he ispu0iflied as a reprobate. Tlie natural con- 
iequence of this is, that men will confirm a falfe 
teftimony, rad^er than cxpofe themfelves, for 
iheir boneAy^ to certain punifliment 

The law feems to oblige the magiftrate to be 
the er^rriy of the accufed, rather than hisjadge ; 
it being kft in the power of the magiftraie to 
confjfopt the evidence with the accufed, or not,, 
as he fhall think proper. . Amazing! that (o nt^ 
ctSkxy a part of tlie procedure (hould be kft un-r 
determined. 

A MAN being iui^ifted of a crime, knowing 
diat he is^denied the benefit of counfel,, fliea bis 
country ^ a Hep to which be is encouraged by 

, cvcrv 
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every maxim of the law. But he may be con-.^ 
demned in his abfepce, wliether the crime be 
proved or not. Strange laws! if a man be 
charged with owing a fum of money, before he 
can be condemned CO pay the demand, it is re- 
quired that the debt be proved ; but if hts Jife be 
in queftion, he may be condemned, by default, 
without any proof of the crime. Is money then^ 
of more importance .than life ? O ye judges and 
legiilators ! Gonfult the piiis Antoninus and the 
good Trajan ; they fufTered not the abfent to be 
condemned. 

Do your laws then allow the privilege oiFcoun- 
fel to an extortioner, or a fraudulent bankrupt, 
and refufe it to one who may pc^ibly be a very 
honeft and honourable man ? If there ever were 
an inftance of innocence being juftified by means 
of counfcl, the law, which deprives the accufed 
of that benefit, is evidently unjuft. 

The parliament of Touloufe hatha very fin- 
gular'cuftom relative to the validity of evidence. 
In other places demi-proofs are admitted, which 
IS a palpable abfurdity, there being no fuch thing 
as demi truth ; but at Touloufe, ttiey admit of 
quarters and eights of a proof. For inftance, 
an hcar-fay may be confidered as a quarter, and 
another hear- fay, morc.vaguiS than the former, 
as an eighth : fo that eight hear-fays, which in 
hSt are no other, than the echo of a groundlefs 

report. 
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Upon conftitate a full proof. Upon tliis prits* 
cifJe it was, that poor Calas was condcmotd. to 
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Tfc /ifeii of Reformation^ 

MAeiBTitATEs are in then^felves forelpefta* 
ble that the inhabitants of the only country in 
which they arc venal, fincercly pray to be deli- 
vered from this cuftotn : they wi(h that the civi^ 
Kan may by his merit eftablifli that juftice, which 
in his writings he bath (b nobly defended. We 
may then poffibly hope to fee a regular and uni- 
form fyftem of laws. 

Shall the law of the provinces be always at 
variance with the law in the capital ? Shall a man 
be right in Britanny, and wrong in Languedoc? 
Nay, there are as many laws as there are towns; 
^d even in the fame parliamenti the maxims of 
one chamber are noc the maxims of another. 

What aftonifhing contrariety in the laws of 
one kingdom ! In Paris a man, who has been an 
inhabi^nt during one year and a day, is reputed 
a citizen. In Francbe-Comte a freeman who, dur- 
ing a year and a day, inhabits a houfe in mort* 
main, becomes a flave ; his collateral heirs are 

O excluded 
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excluded from inheriting his foreign acquifitions^' 
ftnd even his children are deprived of their inhe^. 
ritance, if they have been a year abfent from the 
houfe in which the father died. This province 
is called Francbcy but where is their freedom ? 

Were we to attempt to draw a line between 
civil authority and eecleiiaftical Cuftoms, what 
endlefs difputes would enfue ? In ihort, to what 
fide foever we turn dur eyes, we are prefented 
with a confufed fcerie of contradictions, uncer* 
tainty, hardfliips and arbitrary power. In the 
prcfent age, we feem univerfally aiming at per- 
fe(ftion ; let us not therefore negledl to perfeft 
thelaws« on which our lives and fortunes de*i> 
pend. 
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